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The Prindples of a Liberal Social Order

CHAPTER ELEVEN

The Principles of a Liberal
Social Order
BY;liberalism' I shall understand here the conception o£a.desira.ble
which in
instance was
f!9!Il
the ttme of the Old Whigs 111 the
of tl].e seyenteehth centu,ry to
that of Gladstone at the end OTtlie nineteenth. David Hume, Adam
Smith, Edmund Burke, T. B. Macaulayand Lord Acton may be re"
garded as its typical representatives in England. It was this conception
individual liberty under the law which in the first instance inspired the
liberal movements on the Continent and which became the basis of the
American political tradition. A few of the leading political thinkers in
those countries like B. Constant and A. de Tocqueville in France,
Immanuel Kant, Friedrich von Schiller and Wilhelm von Humboldt
in Germany, and James Madison, John Marshall and Daniel Webster in
the United States belong wholly to it.
2. This liberalism must be clearly distinguished from another,
originally Continental European tradition, also called 'liberalism' of
which what now claims this name in the United States is a direct
?escendant. This latter view, though beginning with an attempt to.
tmitate the first tradition, interpreted it in the spirit of a constructivist
rationalism prevalent in France and thereby made of it something very
different, and in the end, instead of advocating limitations on the powers
of government, ended up with the ideal of the unlimited powers of the
majority. This is the tradition ofVoltaire, Rousseau, Condorcet and the
French Revolution which became the ancestor of modem socialism.
I.

• A paper submitted to the Tokyo Meeting of the Mont P&rin Society. September 1966.
and published in 11 PoIilifD, Dccembet 1966.
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expectedly had followed on the limitations placed on the powers of
government out of sheer distrust of the rulers. Only after it was found
that the unquestioned greater personal liberty which the Englishman
enjoyed in the eighteenth century had produced an unprecedented
material prosperity were attempts made to develop a systematic theory
of liberalism, attempts which in England never were carried very far
while the Continental interpretations largely changed the meaning of the
English tradition.
6. Liberalism thus derives from the discovery of a self-generating or
spontaneous order in social affairs (the same discovery which led to the
recognition that there existed an object for theoretical social sciences), an
order which made it possible to utilize the knowledge and skill of all
members of society to a much greater extent than would be possible in
any order created by central direction, and the consequent desire to make
as full use of these powerful spontaneous ordering forces as possible.
7. It was thus in their efforts to make
licit the rinci les of an order
alread existin ut onI in an im rfect form that
nu
followers dev 0
e basic rinci les of liberalism in order to
demonstrate e eslta ty of their gene app cation; In domg s
tliey were able to presuppose £a:mmartty wlih the common law conception of justice' and with the ideals of the rule of law and of government under the law which were little understood outside the AngloSaxon world; with the result that not oo1y were their ideas not fully
understood outside the English-speaking countries, but that they ceased
to be fully understood even in England when Bentham and his followers
replaced the English legal tradition by a constructivist utilitarianism
derived more from Continental rationalism than from the evolutionary
conception of the English tradition.
S. The central concept of liberalism is that under the enforcement of
universal rules of just conduct, protecting a recognizable private
domain of individuals, a spontaneous order of human activities of
much greater complexity will form itself than could ever be produced by
deliberate arrangement, and that in consequence the coercive activities
of government should be limited to the enforcement of such rules, whatever other services government may at the same time render by administering those particular resources which have been placed at its
disposal for those purposes.
9.
distinction between a s nlaneollS order based on abstract rules
e 0
which leave indiVl
s ee to use their own knowl
own urposes, an an organIzation or a"angement based on commands, is
lmportance
e un erstan
0
pnnClp 0 a
.
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society and must in the following paragraphs be explained in some
detail, especially as the spontaneous order of a free society will contain
many organizations (including the biggest organization, government),
but the two principles of order cannot be mixed in any manner we may
wish.
10. The first peculiarity of a spontaneous order is that by using its
ordering forces (the regularity of the conduct of its members) we can
achieve an order of a much more complex set of facts than we could ever
achieve by deliberate arrangement, but that, while availing ourselves of
this possibility of inducing an order of much greater extent than we
otherwise could, we at the same time limit our power over the details
of that order. We shall say that when using the former principle we
shall have power only over the abstract character but not over the
concrete detail of that order.
I I. No less important is the fact that, in contrast to an organization,
neither has a spontaneous order a pu..--pose nor need there be
on the concrete results it will produce in order to agree on the desirability
of such an order, because, being independent of any particular purpose,
it can be used for, and will assist in the pursuit of, a great many different,
divergent and even conflicting individual purposes. Thus the order of
the market, in articular rests not on common
oses but on
t is on the recon
. erent purposes or the
mu
toe
Cl ants.
I z. The conception of the common welfare or of the public good of a
free society can therefore never be defined as a sum of known particular
results to be achieved, but only as an abstract order which as a whole is
not oriented on any particular concrete ends but provides merely the
best chance for any member selected at random successfully to use his
knowledge for his purposes. Adopting a term of Professor Michael
Oakeshott (London), we may call such a free societY a nomocratic (lawose-govemed)
ovemed as distin . hed from an unfree lelocratic
social or
13. The great importance of the spontaneous order or nomocracy
rests on the fact that it extends the possibility of peaceful co-existence of
men for their mutual benefit beyond the small group whose members
have concrete common purposes, or were subject to a common superior,
and that it thus made the appearance of the Great or OPen Society possible.
This order which has progressively grown beyond the organizations of
the family, the horde, the clan and the tribe, the principalities and even
the empire or national state, and has produced at least the beginning of a
world society, is based on the adoption-without and often against the
[ 16 3 ]
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desire of political authority-of rules which came to prevail because the
groups who observed them were more successful; and it has existed and
grown in extent long before men were aware of its existence or understood its operation.
14. The spontaneous order of the market, based on reciprocity or
mutual benefits, is commonly described as an economic order; and in the
vulgar sense of the term 'economic' the Great Society is indeed held
together entirely by what are commonly called economic forces. But it is
exceedingly misleading, and has become one of the chief sources of
confusion and misunderstanding, to call this order an economy as we
do when we speak of a national, social, or world economy. This is at
least one of the chief sources of most socialist endeavour to turn the
spontaneous order of the market into a deliberately run organization
serving an agreed system of common ends.
1 S.
economy in the strict sense of the word in which we can call a
household, a farm. an enterprise or even the financial aamIiiiStration of
government an economy, is indeed an organization or a detiberate
arrangement of a given stock of resources in the service of a unitary
or er 0 purposes. t rests on a system 0 co erent easlo
. le view of the r tlve 1m ortance 0
e different corn ting
ses determines
uses to made of the different resources.
16. The spontaneous or er 0
e mar et resUlting from the interaction of many such economies is something so fundamentally different
from an economy proper that it must be regarded as a great misfortune
that it has ever been called by the same name. I have become convinced
that this practice so constandy misleads people that it is necessary to
invent a new technical term for it. I propose that we call this spontaneous
order of the market a calallaxy in analogy to the term 'catallactics', which
has often been proposed as a substitute for the term 'economics'. (Both
'catallaxy' and 'catallactics' derive from the ancient Greek verb kalallalI,in which, significandy, means not only 'to barter' and 'to exchange' but
also 'to admit into the community' and 'to turn from enemy into friend'.)
17. The chief point about the catallaxy is that, as a spontaneous order,
its orderliness does nol rest on its orientation on a single hierarchy of
ends, and that, therefore, it will nol secure that for it as a whole the more
important comes before the less important. This is the chief cause of its
condemnation b its 0
nents, and it could be said that most of the
s
.st eman s amount to no
t
be turned into an econom

the free society must therefore show that it is due to the fact that we
do not enforce a unitary scale of concrete ends, nor attempt to secure
that some particular view about what is more and what is less important
governs the whole of society, that the members of such a free society
have as good a chance successfully to use their individual knowledge for
the achievement of their individual purposes as they in fact have.
18. The extension of an order of peace beyond the small purposeoriented organization became thus possible by the extension of purposeindependent ('formal') rules of just conduct to the relations with other
men who did not pursue the same concrete ends or hold the same values
except those abstract rules-rules which did not impose obligations for
particular actions (which always presuppose a concrete end) but consisted solely in prohibitions from infringing the protected domain of
each which these rules enable us to determine. Liberalism is therefore inse
ble fr m
t i · n of rivate ro
which is the name we
usuall ive to the material art of this rotected 11ldivi ual domain.
19. But' . ralism presupposes e e orcement 0 ru es 0 just
conduct and expects a desirable spontaneous order to form itself only if
appropriate rules of just conduct are in fact observed, it also wants to
restrict the coercive powers of government to the enforcement of such
rules of just conduct, including at least one prescribing a positive duty,
namely, the rule requiring citizens to contribute according to uniform
principles not only to the cost of enforcing those rules but also to the
costs of the non-coercive service functions of government which we
shall presendy consider. Liberalism is therefore the same as the deman
term according to which the
for the rule of law in the classi sense 0
coercive functions of ovemment are stn@y lliiiited to the enforcement
of'
es of w mearun
orm es 0 ust con uct towar s
one's
ows.
e 'rule of law' corresponds here to what in German is
called 11Iateri,ller Rechlsslaal as distinguished from the mere formelle
Rechlssfaa/which requires only that each act of government is authorized
by legislation, whether such a law consists of a general rule of just
conduct or not.)
10. Liberalism recognizes that there are certain other services which
for various reasons the spontaneous forces of the market may not produce or may not produce adequately, and that for this reason it is
desirable to put at the disposal of government a clearly circumscribed
body of resources with which it can render such services to the citizens in
general. This requires a sharp distinction between the coercive powers of
government, in which its actions are stricdy limited to the enforcement
of rules of just conduct and in the exercise of which all discretion is
[ 16S ]
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excluded, and the provision of services by government, for which it
can use only the resources put at its disposal for this purpose, has no
coercive power or monopoly, but in the use of which resources it enjoys
wide discretion.
21. It is significant that such a conception of a liberal order has arisen
only in countries in which. in ancient Greece and Rome no less than in
modem Britain, . ustice was conceived as somethin to be discovered by
the e orts 0 JU es or s 0
an not as determined b the arbitrary
t It ways ha
. culty in
roots in
w 0 anr au on!y;
countries .In which law was conceived rimarily as the roduct of
d
rate glS tIon, an
t It
e e e e un er e
ositivism and of democratic doctrine, both
joint iDfIuence of le
o w .ch know no other criterion of JUStice
e
legislator.
22. Liberalism has indeed inherited from the theories of the common
law and from the older (pre-rationalist) theories of the law of nature, and
also presupposes, a conception of justice which allows us to distinguish
between such rules of just individual conduct as are implied in the conception of the 'rule of law' and are required for the formation of a
spontaneous order on the one hand, and all the particular commands
issued by authority for the purpose of organization on the other. This
essential distinction has been made explicit in the legal theories of two of
the greatest philosophers of modern times, David Hume and Immanuel
Kant, but has not been adequately restated since and is wholly uncongenial to the governing legal theories of our day.
23. The essential points of this conception of justice are (a) that justice
can be meaningfully attributed only to human action and not to any state
of affairs as such without reference to the question whether it has been, or
could have been, deliberately brought about by somebody; (b) that the
rules of justice have essentially the nature of prohibitions, or, in other
words, that injustice is really the primary concept and the aim of rules of
just conduct is to prevent unjust action; (c) that the injustice to be prevented is the infringement of the protected domain of one's fellow men,
a domain which is to be ascertained by means of these rules of justice ; and
(d) that these rules of just conduct which are in themselves negative can
be developed by consistently applying to whatever such rules a society
has inherited the equally negative test of universal applicability-a test
which, in the last resort, is nothing else than the self-consistency of the
actions which these rules allow if applied to the circumstances of the real
world. These four crucial points must be developed further in the
following paragraphs.

24. Ad (a): Rules of just conduct can require the individual to take
into account in his decisions only such consequences of his actions as he
himself can foresee. The concrete results of the catallaxy for particular
people are, however, essentially unpredictable; and since they are not the
effect of anyone's design or intentions, it is meaningless to describe the
manner in which the market distributed the good things of this world
among particular people as just or unjust. This, however, is what the socalled 'social' or 'distributive' justice aims at in the name of which the
liberal order of law is progressively destroyed. We shall later see that no
test or criteria have been found or can be found by which such rules of
'social justice' can be assessed, and that, in consequence, and in contrast
to the rules of just conduct, they would have to be determined by the
arbitrary will of the holders of power.
25. Ad(b): No particular human action is fully determined without a
concrete purpose it is meant to achieve. Free men who are to be allowed
to use their own means and their own knowledge for their own purposes
must therefore not be subject to rules which tell them what they m1;!2t
positivel do but onl to rules which tell them what the must not do;
exce t for the dischar e of obli ations an.ln VI
in,eure , the rules of just con uct us mer y e
e range of
actions but do not determine the articular actions a man
moment.
ere are certaIn rare exceptrOilsto
must ta e at a part!
this, like aCtions to save or protect life, prevent catastrophes, and the like,
where either rules of justice actually do require, or would at least
generally be accepted as just rules if they required, some positive action.
It would lead far to discuss here the position of such rules in the system.)
The generally negative character of the rules of just conduct, and the
corresponding primacy of the injustice which is prohibited, has often
been noticed but scarcely ever been thought through to its logical
consequences.
26. Ad (&): The injustice which is prohibited by rules of just conduct
is any encroachment on the protected domain of other individuals, and
they must therefore enable us to ascertain what is the protected sphere of
others. Since the time of John Locke it is customary to describe this protected domain as property (which Locke himselfhad defined as 'the life,
liberty, and possessions of a man'). This term suggests, however, a much
too narrow and purely material conception of the protected domain
which includes not only material goods but also various claims on others
and certain expectations. If the concept of property is, however, (with
Locke) interpreted in this wide sense, it is true that law, in the sense of
rules of justice, and the institution of property are inseparable.
[ 16 7]
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27. Ad (tl): It is impossible to decide about the justice of anyone
particular rule of just conduct except within the framework of a whole
system of such rules, most of which must for this purpose be regarded as
unquestioned: values can always be tested only in terms of other values.
The test of the justice of a rule is usually (since Kant) described as that of
its 'universalizability', i.e., of the possibility of willing that the rules
should be applied to all instances that correspond to the conditions
stated in it (the 'categorical imperative'). What this amounts to is that in
applying it to any concrete circumstances it will not conflict with any
other accepted rules. The test is thus in the last resort one of the compatibility or non-contradictoriness of the whole system of rules, not
merely in a logical sense but in the sense that the system of actions which
the rules permit will not lead to conflict.
2.8. It will be noticed that only purpose-independent ('formal') rules
pass this test because, as rules which have originally been developed in
small, purpose-connected groups ('orga.nttations') are progressively
extended to larger and larger groups and finally universalized to apply to
the relations between any members of an Open Society who have no
concrete purposes in common and merely submit to the same abstract
rules, they will in this process have to shed all references to particular
purposes.
2.9. The growth from the tribal organization, all of whose members
served common purposes, to the spontaneous order of the Open Society
in which people are allowed to pursue their own purposes in peace, may
thus be said to have commenced when for the first time a savage placed
some goods at the boundary of his tribe in the hope that some member of
another tribe would find them and leave in turn behind some other
goods to secure the repetition of the offer. From the first establishment
of such a practice which served reciprocal but not common purposes, a
process has been going on for millennia which, by making rules of
conduct independent of the particular purposes of those concerned,
made it possible to extend these rules to ever wider circles of undetermined persons and eventually might make possible a universal
peaceful order of the world.
The character of those universal rules of just individual conduct,
which liberalism presupposes and wishes to improve as much as possible,
has been obscured by confusion with that other part of law which
determines the organization of government and guides it in the administration of the resources placed at its disposal. It is a characteristic of
liberal sode that the rivate individual can be coerced to obe 001 the
e progreSSive permeation of
rules of private and crinun
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the merely formelle Rechsslaat), of course no longer provides any protection of individual freedom.
34. If it was the nature of the constitutional arrangements prevailing
in all Westem democracies which made this development possible, the
driving force which guided it in the particular direction was the growing
recognition that the application of uniform or equal rules to the conduct
of individuals who were in fact very different in many respects, inevitably
produced very different results for the different individuals; and that in
order to bring about by government action a reduction in these unintended but inevitable differences in the material position of different
people, it would be necessary to treat them not according to the same but
according to different rules. This gave rise to a new and altogether
different conception of justice, namely that usually described as 'social'
or 'distributive' justice, a conception of justice which did not confine
itself to rules of conduct for the individual but aimed at particular
results for particular people, and which therefore could be achieved only
in a purpose-governed organization but not in a purpose-independent
spontaneous order.
35. The concepts of a 'just price', a 'just remuneration' or a 'just distribution of incomes' are of course very old; it deserves notice, however,
that in the course of the efforts of two thousand years in which philosophers have speculated about the meaning of these concepts, not a
single rule has been discovered which would allow us to determine what
is in this sense just in a market order. Indeed the one group of scholars
which have most persistently pursued the question, the schoolmen of the
later middle ages and early modem times, were finally driven to define
the just price or wage as that price or wage which would form itself on a
market in the absence of fraud, violence or privilege-thus referring
back to the rules of just conduct and accepting as a just result whatever
was brought about by the just conduct of all individuals concerned. This
negative conclusion of all the speculations about 'social' or 'distributive'
justice was, as we shall see, inevitable, because a just remuneration or
distribution has meaning only within an organization whose members
act under command in the service of a common system of ends, but can
have no meaning whatever in a catallaxy or spontaneous order which
can have no such common system of ends.
36. A state of affairs as such, as we have seen, cannot be just or unjust
as a mere fact. Only in so far as it has been brought about designedly or
could be so brought about does it make sense to call just or unjust the
actions of those who have created it or permitted it to arise. In the
catallaxy, the spontaneous order of the market, nobody can foresee,
[170 ]

however, what each participant will get, and the results for particular
people are not determined by anyone's intentions; nor is anyone
responsible for particular people getting particular things. We might
therefore question whether a deliberate choice of the market order as the
method for guiding economic activities, with the unpredictable and in a
great measure chance incidence of its benefits, is a just decision, but
certainly not whether, once we have decided to avail ourselves of the
catallaxy for that purpose, the particular results it produces for particular
people are just or unjust.
37.
t the con t of .ustice is nevertheless so commonl and
re1-dil a lied to the distn utlon 0 11lcomes is entire! the effect of an
erroneous an opomom c 11lterpretatlon 0 sOCIety as an organization
rather than as a s ontaneous order. The term 'distribution' is in this sense
quite as mis ea
as e term econom , S11lce It a so su ests
t
some
g IS e res t o ' erate action which in act is the resu t of
seontaneous ordering forces. Nobody distributes income in a market
order (as woUla11ive to he done in an organization) and to speak, with
respect to the former, of a just or unjust distribution is therefore simple
nonsense. It would be less misleading to speak in this respect of a 'dispersion' rather than a 'distribution' of incomes.
38. All endeavours to secure a 'just' distribution must thus be
directed towards turning the spontaneous order of the market into an
organization or, in other words, into a totalitarian order. It was this
striving after a new conception of justice which produced the various
steps by which rules of organization ('public law'), which were designed
to make people aim at particular results, came to supersede the purposeindependent rules of just individual conduct, and which thereby gradually destroyed the foundations on which a spontaneous order must rest.
39. The ideal of using the coercive powers of government to achieve
'positive' (i.e., social or distributive) justice leads, however, not only
necessarily to the destruction of individual freedom, which some might
not think too high a price, but it also proves on examination a mirage or
an illusion which cannot be achieved in any circumstances, because it
presupposes an agreement on the relative importance of the different
concrete ends which cannot exist in a great society whose members do
not know each other or the same particular facts. It is sometimes
believed that the fact that most people today desire social justice demonstrates that this ideal has a determinable content. But it is unfortunately
only too possible to chase a mirage, and the consequence of this is always
that the result of one's striving will be utterly different from what one had
intended.
[ 17 1 ]
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40. There can be no rules· which determine how much everybody
'ought' to have unless we make some unitary conception of relative
'merits' or 'needs' of the different individuals, for which there exists no
objective measure, the basis of a central allocation of all goods and
services-which would make it necessary that each individual, instead of
using his knowledge for his purposes, were made to fulfil a duty imposed
upon him by somebody else, and were remunerated according to how
well he has, in the opinion of others, performed this duty. This is the
method of remuneration appropriate t9 a closed organization, such as
an army, but irreconcilable with the forces which maintain a spontaneous
order.
41. It ought to be freely admitted that the market order does not bring
about any close correspondence between subjective merit or individual
needs and rewards. It operates on the principle of a combined game of
skill and chance in which the results for each individual may be as much
determined by circumstances wholly beyond his control as by his skill or
effort. Each is remunerated according to the value his particular services
have to the particular people to whom he renders them, and this value of
his services stands in no necessary relation to anything which we could
appropriately call his merits and still less to his needs.
41. It deserves special emphasis that, strictly speaking, it is meaningless to speak of a value 'to society' when what is in question is the value of
some services to certain people, services which may be of no interest to
anybody else. A violin virtuoso presumably renders services to entirely
different people from those whom a football star entertains, and the
maker of pipes altogether different people from the maker of perfumes.
The whole conception of a 'value to society' is in a free order as illegitimate an anthropomorphic term as its description as 'one economy' in the
strict sense, as an entity which 'treats' people jusdy or unjusdy, or 'distributes' among them. The results of the market process for particular
individuals are neither the result of anybody's will that they should have
so much, nor even foreseeable by those who have decided upon or
support the maintenance of this kind of order.
45. Ofall the complaints about the injustice of the results ofthe market
order the one which appears to have had the greatest effect on actual
policy, and to have produced a progressive destruction of the equal rules
of just conduct and their replacement by a 'social' law aiming at 'social
justice', however, was not the extent of the inequality of the rewards, nor
their disproportion with recognizable merits, needs, efforts, pains incurred, or whatever else has been chiefly stressed by social philosophers,
but the demands for protection against an undeserved descent from an
[17'1. ]

already achieved position. More than by anything else the market order
has been distorted by efforts to protect groups from a decline from their
former position; and when government interference is demanded in the
name of 'social justice' this now means, more often than not, the demand
for the protection of the existing relative position of some group. 'Social
justice' has thus become little more than a demand for the protection of
vested interests and the creation of new privilege, such as when in the
name of social justice the farmer is assured 'parity' with the industrial
worker.
# The important facts to be stressed here are that the positions thus
protected were the result of the same sort of forces as those which now
reduce the relative position of the same people, that their position for
which they now demand protection was no more deserved or earned
than the diminished position now in prospect for them, and that their
former position could in the changed position be secured to them only
by denying to others the same chances of ascent to which they owed their
former position. In a market order the fact that a group of persons has
achieved a certain relative position cannot give them a claim in justice to
maintain it, because this cannot be defended by a rule which could be
equally applied to all.
45. The aim of economic policy of a free society can therefore never
be to assure particular results to particular people, and its success cannot
be measured by any attempt at adding up the value of such particular
results. In this respect the aim of what is called 'welfare economics' is
fundamentally mistaken, not only because no meaningful sum can be
formed of the satisfactions provided for different people, but because its
basic idea of a maximum of need-ful6lment (or a maximum social
product) is appropriate only to an economy proper which serves a single
hierarchy of ends, but not to the spontaneous order of a catallaxy which
has no common concrete ends.
that the conception of an optimal
46. Though it is widely
economic policy (or any judgment whether one economic policy is better
than another) presupposes such a conception of maximizing aggregate
real social income (which is possible only in value terms and therefore
implies an illegitimate comparison of the utility to different persons), this
is in fact not so. An optimal policy in a cabfh>l may aim, and ought to
at increasing the chances of any member 0 society taken at random
ofllavin a hi h lncome or what amounts to the same thin , the chance
that, w tever his share in total income may be, the real equivalent 0
share will be as large as we know how to lnak.e it.
47. This condition will be approached as closely as we can manage,
[In]
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irrespective of the dispersion of incomes, if everything which is produced
is being produced by persons or organizations who can produce it more
cheaply than (or at least as cheaply as) anybody who does not produce it,
and is sold at a price lower than that at which it would be possible to offer
it for anybody who does not in fact so offer it. (This allows for persons or
organizations to whom the costs of producing one commodity or service
are lower than they are for those who actually produce it and who still
produce something else instead, because their comparative advantage
in that other production is still greater; in this case the total costs of their
producing the first commodity would have to include the loss of the one
which is not produced.)
48. It will be noticed that this optimum does not resu ose what
economlc theo
ect com
nl that there are no
<> stacles to the en
into each trade and that the market
ct10ns
ade uate In s readin information about 0 ortunities. It should also
t ' s modest and achievable goal has never yet
be s
y 0 serve
been fully achieved because at all times and everywhere governments
have both restricted access to some occupations and tolerated persons
and organizations deterring others from entering occupations when this
would have been to the advantage of the latter.
49. This optimum position means that as much will be produced of
whatever combination of products and services is in fact produced as
can be produced by any method that we know, because we can through
such a use of the market mechanism bring more of the dispersed knowledge of the members of society into play than by any other. But it will be
achieved onl if we leave the share in the total which each member w"iIT
get, to
y
because it is orilv tfiiouJ?:1i the market oetermlnation of incomes that each
is led to do what this result requires.
, o. We owe, in other words, our chances that our unpredictable share
in the total product of society represents as large an aggregate of goods
and services as it does to the fact that thousands of others constandy
submit to the adjustments which the market forces on them; and it is
consequendy also our duty to accept the same kind of changes in our
income and position, even if it means a decline in our accustomed
position and is due to circumstances we could not have foreseen and for
which we are not responsible. The conception that we have 'earned' (in
the sense of morally deserved) the income we had when we were more
fortunate, and that we are therefore entided to it so long as we strive as
honesdy as before and had no warning to turn elsewhere, is wholly
mistaken. Everybody, rich or poor, owes his income to the outcome of a

mixed game of skill and chance, the aggregate result of which and the
shares in which are as high as they are only because we have agreed to
play that game. And once we have agreed to play the game and profited
from its results, it is a moral obligation on us to abide by the results even
if they turn against us.
There can be little doubt that in modern society all but the most
unfortunate and those who in a different kind of society might have
enjoyed a legal privilege, owe to the adoption of that method an income
much larger than they could otherwise enjoy. There is of course no
reason why a society which, thanks to the market, is as rich as modern
society should not provide olltside the market a minimum security for all
who in the market fall below a certain standard. Our point was merely
that considerations of justice provide no justification for 'correcting' the
results of the market and that justice, in the sense of treatment under the
same rules, requires that each takes what a market provides in which
every participant behaves fairly. There is only a justice of individual
conduct but not a separate 'social justice'.
We cannot consider here the legitimate tasks of government in the
administration of the resources placed at its disposal for the rendering of
services to the citizens. With regard to these functions, for the discharge
of which the government is gIven money. we Will here only say that in
exercising them government should be under the same rules as eve!!
p,rivate citizen that it should ossess no mono 01 for a articular
service of the kin that It ould discltax:ge these functions in su a
as not to disturb the much more com rehensive s ontaneousl
or er d orts 0 SOCl
an
t e means sho
raised according
s, In my opwon, pre u es
a rule which aePlies unifo y to
an overall progression of the burden of taxation of the individuals, since
such a use of taxation for purposes of redistribution could be justified
only by such arguments as we have just excluded.) In the remaining
paragraphs we shall be concerned only with some of the functions of
government for the discharge of which it is given not merely money but
power to enforce rules of private conduct.
S,. The only part of these coercive functions of government which
we can further consider in this oudine are those which are concerned with
the preservation of a functioning market order. They concern primarily
the conditions which must be provided by law to secure the degree of
competition required to steer the market efficiendy. We shall briefly
consider this question first with regard to enterprise and then with
regard to labour.
With regard to enterprise the first point which needs underlining
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The Principles of a Uberal Social Order

is that it is more important that government refrain from assisting
monopolies than that it combat monopoly. If today the market order is
confined only to a part of the economic activities of men, this is largely the
result of deliberate government restrictions of competition. It is indeed
doubtful whether, if government consistently refrained from creating
monopolies and from assisting them through protective tariffs and the
character of the law of patents for inventions and of the law of corporations, there would remain an element of monopoly significant enough to
require special measures. What must be chiefly remembered in this connection is, firstly, that monopolistic positions are always undesirable
but often unavoidable for objective reasons which we cannot or do not
wish to alter; and, secondly, that all government-supervised monopolies
tend to become government-protected monopolies which will persist
,when their justification has disappeared.
55· Current conceptions of anti-monopoly policy are largely misguided by the application of certain conceptions developed by the theory
of perfect competition which are irrelevant to conditions where the
factual presuppositions of the theory of perfect competition are absent.
The theory of perfect competition shows that if on a market the number
of buyers and sellers is sufficiently large to make it impossible for anyone
of them deliberately to influence prices, such quantities will be sold at
prices which will equal marginal costs. This does not mean, however,
that it is either possible or even necessarily desirable everywhere to bring
about a state of affairs where large numbers buy and sell the same
uniform commodity. The idea that in situations where we cannot, or do
not wish to, bring about such a state, the producers should be held to
conduct themselves as if perfect competition existed, or to sell at a price
which would rule under perfect competition, is meaningless, because we
do not know what would be the particular conduct required, or the price
which would be formed, if perfect competition existed..
56. Where the conditions for perfect competition do not exist, what
competition still can and ought to be made to achieve is nevertheless
very remarkable and important, namely the conditions described in
paragraphs 46-49 above. It was pointed out then that this state will tend
to be approached if nobody can be prevented by government or others
to enter any trade or occupation he desired.
57· This condition would, I believe, be approached as closely as it is
possible to secure this if, firstlY, all agreements to restrain trade were
without exception (not prohibited, but merely) made void and unenforceable, and, seco1ld!J, all discriminatory or other aimed actions
towards an actual or potential competitor intended to make him observe
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certain rules of market conduct were to make liable for multiple damages.
It seems to me that such a modest aim would produce a much more
effective law than actual prohibitions under penalties, because no
exceptions need to be made from such a declaration as invalid or unenforceable of all contracts in restraint of trade, while, as experience has
shown, the more ambitious attempts are bound to be qualified by so
many exceptions as to make them much less effective.
58. The application of this same principle that all agreements in
restraint of trade should be invalid and unenforceable and that every individual should be protected against all attempts to enforce them by
violence or aimed discrimination, is even more important with regard to
labour. The monopolistic practices which threaten the functioning of
the market are today much more serious on the side of labour than on the
side of enterpise, and the preservation of the market order will depend,
more than on anything else, on whether we succeed in curbing the latter
59. The reason for this is that the developments in this field are bound
to force government, and are already forcing many governments, into
two kinds of measures which are wholly destructive of the market order:
attempts authoritatively to determine the appropriate incomes of the
various groups (by what is called an 'incomes policy') and efforts to overcome the wage 'rigidities' by an inflationary monetary policy. But since
this evasion of the real issue by only temporarily effective monetary
means must have the effect that those 'rigidities' will constantly increase,
they are a mere palliative which can only postpone but not solve the
central problem.
60. Monetary and financial policy is outside the scope of this paper.
Its problems were mentioned only to point out that its fundamental and
in the present situation insoluble dilemmas cannot be solved by any
monetary means but only by a restoration of the market as an effective
instrument for determining wages.
61. In conclusion, the basic principles of a liberal society may be
summed up by saying that in such a society all coercive functions of
government must be guided by the overruling importance of what I like
to call THE THREE GREAT NEGATIVES: PEACE, JUSTICE AND LIBERTY.
Their achievement requires that in its coercive
government
shall be confined to the enforcement of such prohibitions (stated as
abstract rules) as can be equally applied to all, and to exacting under
the same uniform rules from all a share of the costs of the other, noncoercive services it may decide to render to the citizens with the material
and personal means thereby placed at its disposal.
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Gregg Lambert, Syracuse University, U.S.A.
On Vitalpolitik: Between “raw” and “cooked” Capitalism
Perhaps one of the more unfortunate consequences in the choice of terminology that one finds
throughout Deleuze and Guattari’s works (e.g., “becoming-woman,” “nomad,” “war-machine,”
“schizoid,” etc.) is the coining of the term “control society” that is discussed in the Foucault
seminars of 1985-86, but especially in the 1990 “Post-Script on the Societies of Control.”1
Deleuze’s use of the term in the “Post-Scriptum” has two possible sources. From an article
published earlier for an Italian journal, the term is explicitly derived from Burrough’s Naked
Lunch (1959) concerning the race of Senders who control an entire society through the emission
of chemical and telepathic signals, making everyone both at once an agent and an unknowing
participant of control (i.e., the “dividual subject”). The second source of the term can be loosely
drawn in relation to Foucault’s early discussion of neo-liberalism that first explicitly appears
Foucault’s 1979 seminars given in which Foucault first addresses the concept of “biopolitics”
explicitly in relation to what Foucault accounts for as the dispersion of some of the principles of
German ordoliberalism in France during the post-war period, but primarily from the influence
on national economic policies of Great Britain and the United States by members of the MPS
(Hayek, Friedman, Stigler, Popper, Polanyi, Einaudi). However, it is important to point out in
the 1979 seminar that, while Foucault promises a complete picture of the different national and
economic arrangements of the ordoliberal model, including the hybrid form which neoliberalism assumes in American society through the influence of the Chicago school was taking
place, he eventually restricts his analysis mostly to the German school, and to those aspects that
are consistent with his earlier work on disciplinary society: the analysis of criminality and
juvenile delinquency.2 In other words, Foucault places greater emphasis on the analysis of the
German model of ordoliberalism, primarily referring to the proceedings of the Colloque Walter
Lippmann (1938), given that it is from this early meeting that he finds an example of the same
ambiguity that is proposed around his thesis of homo economicus from the beginning of the 18th
century onward: how to create a form and technique of governmentality, replacing an earlier
principle of state sovereignty, that will be capable of governing the modern economic man.
Specifically, the problem posed by post-war German ordoliberalist theories was how to
define a market society made up from purely “raw” or “cold” values (i.e., the principle of
unrestrained economic competition) without this principle itself causing the fabric of civil
society to unravel, leading to a state that in some ways resembles a Hobbesian state of nature.
Alexander Rüstow, who, along with Erhard and Röpke, is considered one of the primary
economic theorists of “social market theory,” proposed to resolve this ambiguity in the
following manner: “since competition is a principle that dissolves more than it unifies,” “we
have to organize the economy of the social body according to the rules of the market economy,”
but at the same time, to infuse these principles with a number of “light” or “warm” values must
be created to buffer the individual from the disintegrating and atomistic effects of pure, raw, or
cold competition.”3 Thus, as Foucault quotes from Bilger’s La Pensée economique liberale (1966),
upon which he relies heavily for his own account of German ordoliberalism, “Rüstow defined
this Vitalpolitik [as]
a policy of life, which is not essentially orientated to increased earnings and reduced
hours for the worker, like traditional social policy, but which takes cognizance of the
worker’s whole vital situation, his real, concrete situation, from morning to night and
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from night to morning” (including material and moral hygiene, sense of property and
social integration, etc.).4
It is clear that in the later “Post-scriptum” Deleuze identifies many of these “light” or
“warm” values with new technologies and mechanisms of “localization” and new forms of
subjectivization (taken from Foucault’s “mode d’asujitissement”) that are emerging at the end of
what he calls “disciplinary society,” constituting a new form of biopower that, to quote Deleuze-and importantly for my argument, not Foucault-- “directly takes life as its object.”5 Clearly, the
metaphor of “control” derived from Burroughs is clearly an updating of Smith's invisible hand of
the market, except the hand is now holding a remote control, since the total functioning of the
market has knowledge, but this “brain” transcends any individual actor. This is one of the
innovations of Hayek, in particular, later adopted as a kind of theology by the Chicago School
(and especially by Greenspan, who applied this principle in ignoring the credit swaps and
derivative bubble between 2004-2008):”The market is posited to be an information processor
more powerful than any human brain, but essentially patterned on brain/computation
metaphors.”6 Here, we might find the science fiction aspect that Deleuze names "control." It
simply refers to the remote operation of the private activities of individuals or the entrance of
the economic rationality into spheres that were formerly thought to be non-economic. In the
1978-1979 seminars, Foucault's own examples of biopolitical concerns and areas where we see
the growth of new techniques are birth-rate in national populations, child-rearing in the family,
juvenile delinquency in civil society, to which we might also add a number of other values of
human capital including education, hygiene, mental health, etc. In other words, this constitutes
the program what is generally referred to as the economization of the private sphere of society
that becomes the hallmark of what Röpke called Gesellschaftspolitik, and Rüstow called
Vitalpolitik.
In the following, I will discuss and critique Deleuze’s later reaction to the influence of
neo-liberalist policies in France during through the 1980’s under the banner of “Control
Society,” and will suggest that a better term for understanding the new principle of
governmentality that is replacing disciplinary society might be a “Enterprise,” rather than
“Control.”7 What then is the relationship between what Foucault calls “Enterprise Society” (or,
perhaps, “Control Society”) and a Judicial Society (or, perhaps “Disciplinary Society”)? After
discussing the principles of Vitalipolitik in the seminar of 14 February 1979, Foucault first
responds: “An enterprise society and a judicial society framed by the multiplicity of juridical
institutions, are two faces of a single phenomenon.”8 Here, we see a very different relationship
between so-called “discipline” and so-called “control” that cannot be represented by a narrative
of historical periodicity or succession (as in Deleuze’s account--e.g., “we are quitting disciplinary
society and arriving at something new”), nor in a wholesale paradigm change as in many recent
discussions of biopolitics, but rather something the multiplication of centers of action, all of
which belong to the contemporary moment. If, according to Foucault, we witness the
multiplication of juridical mechanisms to limit (at least, to mediate) the growing number of
conflicts engendered by the principle of Enterprise, which he describes as the multiplication of
surfaces of friction and potential legal disputes that intersect between the private and the public
(or political) spheres, then it also follows that many of these mechanisms expand beyond the
former limits of political authority (or sovereignty) and can no longer be centralized on the
state-form. (I will return to this point in the conclusion.) In other words, although this will
become a minor point of my discussion, either Deleuze’s analysis of control society is “too
postmodern” in its historicity, or rather simply, it hails from the later development of neo-
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liberalist policies during the period of the 1980’s in France (i.e., the break with the dirigiste
model in 1983 which dismantled many of the institutions and instruments associated with
state-led development9) and, thus, is historically limited and cannot be employed as a new
paradigm.
In fact, Foucault’s own analysis might also be viewed as dated since it cannot account
for significant divergences in neo-liberal doctrine that did not occur until the mid-1980’s along
with the rise of Thatcherism and Reagonomics; consequently, his analysis of American neoliberalism, for example, Foucault’s commentary extends only to the end of the Carter
administration. In other words, if we were to apply the same maxim that Foucault himself
employs as his mantra of genealogical analysis, that is, the study of philosophical notions (e.g.,
sovereignty, freedom, or liberty) by only using the techniques and mechanisms that are strictly
contemporaneous with them (as in the case of the analysis of sovereignty, for example,
Clausewitz, and not Machiavelli or Hobbes), then Foucault’s own analysis of neo-liberal
governmentality must be assessed as outdated and prone to inaccuracy if applied to
contemporary forms of governmentality, including current neo-liberalism policy--but,
especially, after 2004 and leading up to the fiscal recession of 2008--and to the new waves of
libertarianism in the United States from the 1980’s up to the contemporary Tea Party
movement. In many respects, this highlights the fact that Foucault’s system is not
philosophical, but epistemological and historical, even though recent scholarship tends to apply
Foucault’s theories ontologically (or paradigmatically, as in the case of Agamben), rather than as
descriptions of finite genealogical arrangements that can undergo quite sudden
transformations according to another famous tenant of Foucault: the discontinuity, or rupture,
between epochal formations of knowledge and power. Does this imply that Foucault’s analysis
of the history of neo-liberalism provides us with no tools for understanding the nature of
neoliberal ideology today? Certainly not, but the value of Foucault’s analysis is primarily
epistemological in providing what he calls a “grid of intelligibility” for studying the current
model of economic rationality, but which cannot be applied whole cloth (i.e, philosophically, or
“ideologically” to employ an older term) to the analysis of current phenomena.
Returning to our discussion of German ordoliberalism, in the primary theories of
Rüstow and Röpke, the two leading ordoliberalists who were exiled during the Nazi period,
strongly opposed classical market theory of Laissez Faire! according to the belief that the
economic sphere alone was too narrow to provide a stable form of social integration for free
market society.10 In fact, in his three volume magnum opus published soon after returning from
exile in the 1945, Rüstow vindicates Rousseau’s earlier pessimism (at the same time calling him
“pathological” and prone to “emotionalism” and “sentimentality”), as well as Marx and Engel’s
critique of classical economic theory of Smith and Ricardo and restricts the term “capitalism” as
the description of free market principles that were throughout the 19th and early 20th centuries
gradually exploited by powerful monopolies and political interests, including the nationalization
of the economy under National Socialism and various formations of economic protectionism
elsewhere. Here, I quote a passage from the abridged English version of the three-volume
Ortsbestimmung der Gegenwart (1949):
The economy of the nineteenth and twentieth centuries, called ‘capitalist,’ is a
pathological degeneration […] We distinguish, therefore, the free-market economy of
perfect competition which constitutes the normal object of liberal economic theory,
from the subsidy-ridden, monopolist, protectionist, pluralist economy of the

[DRAFT OF FORTHCOMING BOOK CHAPTER. PLEASE DO NOT CITE.]

4

  
nineteenth and twentieth centuries that resulted from a quasi-theological perversion of
laissez-faire, and it is this last we designate as ‘capitalist’ and ‘capitalism.’11
In this passage, we get a glimpse of an utopian argument that is at the basis of Rüstow’s
voluminous work written mostly from exile in Turkey and published immediately after the
collapse of Hitler’s Reich and prior to the post-war reconstruction of the Western German
economy. In other words, authentic free market economy, in fact, never existed historically, but
was betrayed by powerful monopolies and national actors. “Capitalism,” therefore, is the name
of a “degenerate form of market economy” that has existed from the end of the eighteenth
century through the immediate pre-war period.12 Both Röpke and Rüstow believed, as the basis
for laying out their own program in post-war Germany, that what neo-liberalism lacked was
precisely a utopian worldview of the future, which placed it in a disadvantage with both socialist
theory of economic planning and Keynesian principles of a strong interventionist and
centralized state-form (i.e., the “welfare state”). Of course, the two primary credos of liberalism,
neo- or no, is an aversion to centralization (which they both call “totalization” whether referring
the socialist state, the Nazi regime, and even the contemporary democracy in the United States)
as well as any strong interventionism or state planning. As also in the case of Hayek, the
argument turns around a theory of a strong vs. weak state, which ironically recalls the
arguments of Schmitt (who Hayek, in fact, echoes on many occasions, although he is also careful
not to directly cite him, including his defense of the Pinochet regime in Chile).13 For example, I
will cite a passage of Hayek from the excellent study of the MPS thought collective by Mirowski
and Piehwe, from which I have drawn much of my own historical material:
Liberalism and democracy, although compatible, are not the same … the opposite of liberalism
is totalitarianism, while the opposite of democracy is authoritarianism. In consequence, it is at
least possible in principle that a democratic government may be totalitarian and that an
authoritarian government may act on liberal principles … [in] demanding unlimited power of
the majority, [democracies] become essentially anti-liberal.14
At the same time, recalling the observation that neo-liberalism is not a unified and
coherent Weltanschauung at all the stages of its history, or between the opposing schools of
thought, we must not conflate the idea of a “strong” state given here by Hayek, according to a
Schmittian definition, with the idea of a totalized or “weak” state defined by Rüstow, in
particular. For Rüstow, as already evidenced in the passage cited above, a “totalization” leads to
a weakened state-form (as in the case of the socialist state, or in the case of democracy) when
the state-form attempts to totalize all social relations leading either to a kind of pluralism in
which powerful collective interests appropriate different segments of state power (executive,
legislative, and juridical) in competition with each other. In a socialist state this can also occur
when different sectors of a vast bureaucracy begin competing over parts of the state apparatus
itself, leading to economic inefficiency, as had occurred in France immediately prior to the
period that Foucault was making his own analysis of neoliberal principles that were just being
introduced during the 1970’s. (In other words, Foucault’s analysis of the emerging principles of
the neoliberal governmentally had a clear contemporary national context and direct
motivation.)
Returning now to Rüstow’s analysis, what is often identified as a “strong state” is
actually “weak,” the definition of ‘capitalism’ as a degenerate market society that leads to the
disintegration of individual liberties through what he calls “super-stratification” (i.e.,
domination of the economy by one social strata) and “totalization” of society by a state-form
that moves beyond its proper limits—and here, we should point out that here the state is
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ascribed a proper sphere of its own, unlike in the political theory of Schmitt, and is not
completely identified with its executive authority or personality of the state— Rüstow writes:
‘There is an almost universal view’, as I have written elsewhere [in ‘Soziale
Marktwirtschaft als Gegenprogramm gegen Kommunismus und Bolschewisemus’] that the
expansion of government power beyond its former limits, this involvement of all the
spheres of life in the government’s political activity, is a sign of the excessive strength
of the State, a sort of hubris, a matter of the State no longer knowing its limits. In truth,
it is a sign of the most deplorable weakness of the State … which can no longer defend
itself against the concerted attack of vested interests … Each interest group
appropriates a piece of State power and exploits it for its own ends.15
Before continuing, however, I wish to pause here for a moment around the description of a form
of power (or sovereignty) that extends “ beyond its former limits, this involvement of all the
spheres of life in the government’s political activity” and ask whether this is not a perfect
description of the concept of biopower (or biopolitics) that has been applied to the current
neoliberal state form by many of Foucault’s readers? However, as in Rüstow’s argument
concerning a positive Vitalpoliik, or in Foucault’s analysis of the growth of nineteenth century
Poliziewissenschafften (“police sciences,” in the broadest sense, including the laws of commerce)
that forms the investigation into the problem of neo-liberalism at the end of his life, these
knowledges or techniques are not immediately assumed to already belong or to function as the
organs of state power, but rather to constitute an array of new knowledges and techniques
emerging alongside the new form of governmentality. For Rüstow, in particular, the knowledges
that constitute the special region of the social policies of Vitalpolitik—again, “a policy for
enhancing the quality of life”—mostly stem from what he often refers to as the “new
anthropology,” which in the 1950’s corresponded with the emergence of sociology as an official
academic discipline in the western university. Given Foucault’s own interest in the emergence of
new knowledge in the social sciences and statistical studies of society that are gradually
incorporated into the “contemporary art of governmentality,” the new knowledges that
compose the biopolitical frame should not initially be accorded an immediate juridical or
executive authority as expressions of a new political economy of biopolitics--again, it is crucial
to point that their relationship to the state was not yet formalized-- much less constituting
political theology (or “thanatopolitics”), according to the views of Agamben and Esposito.
In fact, the problem that Rüstow underlines is that there has been no state-form, either
in its history or in its current geo-political context, that has actually been “strong enough” to
protect its own sphere of legitimate operation and authority from even stronger forms of
interests that emerge from within the state itself. Consequently, if the modern state is invested
with the belief that its role is to guarantee equality between all social segments, then the basic
tenant of neoliberalist doctrine is that this belief is unfounded, and even cynical, since it fails to
address the actual products of state power in whatever form it has taken heretofore, whether
socialist, fascist, or democratic. However, it is around this point that neoliberal theories begin
to diverge concerning the role of the state primarily in the area of economic activity, which is
given primacy as the form of socialization and collective life simply by virtue of that fact that
while all subjects (or citizens) do not necessarily participate in the political sphere of society
(whether due to repression or volunteerism), all life is included in the economy (even when
certain forms of life are excluded as forms of human capital). Hayek is perhaps the strongest
proponent of this viewpoint on the limitations of individual liberty, and he frequently
denounces the notion of freedom as an exercise of personal participation in political decisions:
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“you cannot activate your species being by participation in the polis.” 16 This viewpoint,
however, and potential critique of classical political economy it poses might also be in keeping
with Foucault’s own line of inquiry already beginning in 1978, which is no longer the question
“what is the best form of the state,” but rather, what is the proper role of the techniques of
governmentally with regard to the conduct of what he a year later defines as homo economicus?
Of course, the question of technique raised here does not primarily address the role of the
executive, or the sovereign, because, as Foucault concludes, the historical evidence has shown us
that “there is no sovereign in economics. There is no economic sovereign. Thus, all the returns
and revivals of nineteenth and twentieth century liberal and neo-liberal thought are still a way
of posing the problem of the impossibility of the existence of an economic sovereign.” 17
Therefore, if the economy is indeed “world-making” or “world-forming,” as classical liberalism
claims, beginning with Smith’s theory of the invisible hand, then all the degrees of human
capital from alienation to the satisfaction of interest can be located there. These are the
principles at the basis of what Foucault describes, following Hume and British empiricism, as a
new subject beginning in the 18th century: homo economicus, in distinction from homo juridicus,
the subject of Right. The question, as Foucault immediately underlines, is whether this new
subject can be brought into coordination with the juridical subject of rights, and whether the
techniques and knowledges operated by modern states are equipped to fashion this
correspondence, or whether new juridical mechanisms will serve this purpose. As already
outlined above, this is the problem that has repeatedly concerned the different version of neoliberalism during the same period. Another way of posing the same question, in more Kantian
terms, is whether the economic subject motivated by self-interest can be brought into harmony
with the subject of right, duty, and the rule of law.
Returning to Rüstow, what he describes as the history of Western political forms is the
evolution of a ten-thousand year process of super-stratification of societies that had reached its
pinnacle in the middle ages in Western societies and has been gradually degenerating between
two extreme states of freedom and domination. According to this narrative, since this period
(roughly the period of Baroque Absolutism and Estatism) the evolution of the modern state has
primarily functioned to develop new techniques to neutralize the sharpened tensions created by
the ongoing process of super stratification, mostly by legitimating the effects of domination as
part of either a natural or divine order. For example, classical liberalism and the laissez faire
doctrine actually took root according to a Christian and pietistic understanding of the economy
as part of God's natural design, which therefore should not be interfered with by any human
agency. The invisible hand of Adam Smith was mysterious because it was the hand of God,
which actually guaranteed individual liberty. This belief can also be found in Hayek's version of
the market as a transcendent entity, a collective processor of information and knowledge that
surpasses any possible degree individual knowledge and expertise. However, s a result of this
“theological perversion” of the economy, Rüstow’s entire account of classical liberalism after the
17th century is made to demonstrate how the political system has proceeded “half consciously
through a series of palliatives and attenuations, by way of checks and balances in the structure
of domination.”18
If this comes off sounding a lot like Marx’s, this is because Rüstow vindicates Marx’s
primary materialist thesis of that the modern subject’s consciousness of--and demand for--real
freedom historically reaches its tipping point beginning in the 18th century and necessarily
becomes “collectivized” (i.e., the “proletarianization of man”). Consequently, Rüstow writes:
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we can very largely subscribe to the socialist critique of this capitalist economy and even to
Marx’s thesis that this ‘capitalist’ economy, carried further, must perforce lead to communism
and collectivism. Indeed, one might even speak of ‘late capitalism’ as an unconscious and inconsistent
form of protocollectivism.19 But here we might ask: “what is a collective”? Does collectivism, as in
Marx, only pertain to one class or estate of society? Are their other forms of collectivism that
that are not stratified between labor and the masses, on one side, and social and economic
elites, on the other? Moreover, as neoliberal theorists like Hayek and Friedman will ask, “what
about a corporation”? Is it not a definite social form of collectivity as well? A collectivity defined
by social interest and economic investment in human capital? Although I cannot pursue this
question here, it is primarily around the notion of collectivism that we find a divergence
between Hayek and the Chicago School and ordoliberal school around the redefinition of two
key concepts: individuality and social collectivity, or corporatism. For example, in defining the
individual as an "enterprise" (a calculable unit of human capital) we might approach to
understand the recent definition of corporations as legal individuals with the same political
rights as individuals, since both definitions of freedom (or liberty) are the same according to the
neoliberal doctrine; in both cases, the government should not “encroach too much” upon either
form of individuality in the pursuit of their “private enterprise” (i.e., liberty).
Returning to the passage above, the only point on which Rüstow strongly disagrees with
Marx’s teleology (and probably most post-Marxist’s today) is that this limit constituted the very
essence of the design and should strategically be pushed beyond its productive limit—the
historical (or even eschatological) limit of capitalist (or free market) society itself. As history has
shown, this strategy has encountered one further limit in the subject of individual interest,
homo economicus, which according to Foucault's thesis, functions as soul of the highly
individuated form human capital. Most of all, given the sharpened consciousness around the
experience of freedom (or liberty), any coercion of interest by an external force would
immediately be felt by the subject as a form of domination, since according to Rüstow, the
modern individual has been sensitized to a “pathological degree” to any overt manifestation of
power in its earlier sovereign form (in some ways recalling the earlier arguments by Freud in
Civilization and its Discontents concerning the sovereign form of sexuality in modern neurosis).
Therefore, the state, if it is to remain effective in steering the individual form of interest to a
desired collective end, must develop new techniques of power that do not immediately appear in
the earlier forms of domination—e.g., inhibition, repression, coercion, or subjugation.
At this point, the above conclusions might offer a good transition to Deleuze’s concept
of “control” as a new form of subjectivization, described as continuous and non-segmentary
(i.e., “molting,” “like a snake shedding its coils”)--in other words, as “soft,” or “fluid,” rather than
an individuality formed by “cuts” (couperes) or analogical breaks. Certainly, the main concern of
Vitalpolitik in shaping the value of human capital in its individuated form--which Foucault
describes as “a microcosm of multiple enterprises”--that is, to normalize subjectivization so that
it is intergraded into the free market economy without overt coercion or the potentially
disintegrating reaction caused by power’s overt manifestation as a repressive force or violence.
Here, we immediately find Deleuze’s greatest concern in the many examples he provides of the
form of “control” (e.g., subjection as liberation, incarceration as open, constant training as
opportunity, etc.); thus, when power loses its oppressive or violent character, no longer
appearing in the earlier guise of sovereign power, when instead it becomes an object of
knowledge and accessible to language and to new technologies, the power of control becomes
strangely liberating and is often mistaken for a degree, or multiple degrees, of freedom.20
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In the 1990 "Post-scriptum,” Deleuze explicitly proposes a critical program to identify
the new mechanisms of control, and defines this mechanism in terms of a new social problem:
how to locate and identify all the elements of a multiplicity in an open or relative open,
unlimited, or smooth space. This is contrasted to the social problem of a disciplinary diagram:
how to locate a relative number of elements of a finite multiplicity within an enclosed space or
set (the factory, the school, the prison, the hospital). If this dualism of open vs. closed spatial
composition resembles the same dynamic employed in the cinema books (i.e., between the
closed set first proposed by the movement image vs. the open set linked by a line to the
“outside” by the time image), this is because he was working on both projects around the same
time as the 1985-86 lectures on Foucault. 21 Moreover, drawing on the distinction drawn
between “time-image” and “movement-image,” in the seminar on Foucault Deleuze will first
theorize the difference between the two diagrams of power as precisely the problem of
localization in spatiotemporal forms, as in the theory of ensembles that is also referenced in A
Thousand Plateaus (1980). Therefore, the difference between discipline and control is reduced to
the spatiotemporal difference of enclosure (striated) vs. open (smooth) spatiotemporal
processes. For example, the problem of localization in the disciplinary diagram was that of a
finite multiplicity and the relative localization of elements according to analogically coordinated
segments of enclosures: masses, classes (as well as races) are homogenous elements of a finite
multiplicity that were localized according to a diagram of enclosure (e.g., villages or ghettoes in
the city, zones or shanty-towns in a district, regions or even continents in the diagram of
globalization). Each finite multiplicity operated according to the analogy provided by the
disciplinary diagram that was employed to localize the elements, or individuals that belonged to
that set. However, according to Deleuze, the problem of localization coming into view (circa
1980’s) under the name of control is no longer a finite multiplicity that is localized in
enclosures, but rather what in the seminar on Foucault he defines as an "unlimited finity"
dispersed across an open and non-striated space (i.e., no longer individuals, but privatized
markets, data-banks, localized enterprises). In other words, what is being presented as a
diagram of control mechanism is nothing other than “Riemannian patches of space devoid of
any kind of homogeneity.”22
Although I said that this would be a relatively minor point of my discussion, the
question that should perhaps concern us is that the dualism between these two spatio-temporal
diagrams of power can nowhere be found in Foucault’s own work of the same period, or even
earlier. Although, recalling the above passage where Foucault observes the multiplication of new
surfaces that could be compared to patches of Reimanian space, these “multiple surfaces of
friction” that emerge within neoliberal society are also identified as the intersection of newer
neoliberal techniques of “enterprise” and the multiplication of juridical mechanisms for settling
public and private disputes, and not necessarily as new points of potential resistance, or
“counter-attack,” according to a perhaps too formalist analogy to the emergence of serialization
in the new music, the new spatio-temporal possibilities accorded to the time-image in avantgaard post-war cinema, or to the syntactic and linguistic discoveries of writers like Melville,
Proust, and especially Roussel, who Deleuze often employs as a kind of key for deciphering
Foucault’s writings on power after The Order of Things and Discipline and Punish.23 Although I
cannot pursue this argument further, perhaps what we are witnessing is nothing less than a
mutation of Foucault's own diagrams by Deleuze in the year immediately after the former's
death.
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At this point, I will now draw some conclusions from the above discussion that might
productively call into question whether, in fact, what Deleuze designates as control is
something entirely new—or more importantly, whether this is the same mechanism that
Foucault understands by the new technologies of govermentality and biopolitics. In other
words, I wonder if something else has taken place that corresponds precisely to Foucault’s
incomplete and unfinished observations on biopolitics from the seminars of 1979. In the lecture
of 14 February, Foucault specifically defines the problem of neo-liberalism as how the overall
exercise of political power can be modeled on the principles of the market economy, and “not
the question of creating an empty space.”24 But what does he mean by the creation of an “empty
space” (in the manner of Adam Smith and classical liberalism) except what he already defines
earlier as the central focus of his entire analysis, including the seminars of 1978, which is the
problem of “bringing the state under control,” that is, the historical problem of “statification”
(étatsiation) of the market, which is the inevitable and even “degenerate” tendency expressed by
all forms of governmentality invented since the 16th century to create or re-create the stateform. As Foucault describes this tendency of political power to “stratify”:
The state is nothing else but the effect, the profile, the mobile shape of statification or
statifications, in the sense of the incessant transactions which modify, or move, or
drastically change, or insidiously shift the sources of finance, modes of investment,
decision-making centers, forms and types of control, relationships between local
powers, the central authority, and so on.25
Here, I will immediately make two observations. First, that the passage above recapitulates,
almost word for word, many of Rüstow’s critique of what he calls “super-stratification,” the
tendency of power to stratify and centralize all social relations. Second, that if there is a
diagram of control in what Foucault outlines as the critique of governmentality, then its object
is the state-form itself.
Consequently, in the lecture of 31 January 1979, Foucault announces what he is
intends to investigate as the “ideal theory” of liberalism, meaning an ideal that has not yet been
actualized, is something like the art of governmentality without a state form, but also
immediately addresses the inevitable objections that are already present in the lecture hall:
You will, of course, put to me the question, or make the objection: Once again you do
without a theory of the state. Well, I would reply, yes, I do, I want to, I must do without
a theory of the state, as one can and must forgo an undigestable meal.26
In response, as Foucault explains, “to do without a theory of the state” simply means not posing
the state itself as a universal form at the beginning of the analysis of governmentally, nor in the
assumptions concerning the locus of the exercise of political power. In many ways, this
recapitulates his earlier manner of investigating the question of political power as such by first
avoiding the question of sovereignty. It is at this point that Foucault also refers to the model of
disciplinary apparatus invented by Bentham, which is also the main paradigm of Discipline and
Punish: Panopticism. Here, however, in the 1979 lecture, he invokes this model again, but not to
say that it has been surpassed by something new, but rather that the technique of panopticism
itself actually represents the ideal model of the state form according to a successful free market
theory. It is a state-form that is reduced simply to the role of supervision, and its powers of
intervention into the economy are restricted--moreover, restricted by new juridical mechanisms
that no longer serve the executive function of the state. Foucault writes concerning the end of
Bentham’s life, “Panopticism is a not a regional mechanics limited to certain institutions [i.e., it
is not limited to prisons, or to the penal system only--GL]; for Bentham, panopticism really is a
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general political formula that characterizes a type of government.”27 Here, I might add one
further qualification: panopticism (the technique and technology of disciplinary order) is, in fact,
only the most generalizable diagram of control. There is no break between these two diagrams,
only a gradual evolution of techniques and technologies, including the advances of the science
of economics itself as a new technique of governing without explicitly referring to the executive
role of the state, or where the state suddenly appears as being shorn of its former deprived of
certain former political rights, for example, limited in its rights to intervene into the private
enterprises of citizens, and thus appears more and more from a point that is remote from the
concrete stirrings of life. Here again, I might recall the statement by Hayek that “the individual
cannot activate its species being [its biopolitical value] by participating in the polis,” which means
that it is only through participation in the economy that the real value of a species being is
determined--not only in the form of human capital, but the biopolitical value of other species beings as
well. Consequently, the state’s political right to intervention into this struggle over life and
death is reduced to the forms of “security” and “protectionism,” following Foucault’s earlier
thesis of 1978, either in the general securitization of human capital from unnecessary risk (that
would also apply to fixed forms of capital), to the protection of certain biopolitical forms of life
from suffering complete devaluation and falling below a certain threshold that might
approximate Agamben’s notion of “bare life” (as long as we now substitute “economic life” for
“political life”).
However, it is also precisely here that the contemporary neoliberal state has shown its
powers of intervention not only to be severely weakened, but its will to be lacking altogether,
and no longer premised on a universal form of right that belongs to “all men,” nor even to
members of the same species being, much less to other species beings. Perhaps it is here,
following Foucault’s earlier insight, that we have also witnessed the multiplication of newer
juridical mechanisms, as well as new subjects of right (including rights accorded to other
species) that have multiplied as a result of the weakening of the state-form. In short, what we
are witnessing today is the multiplication of new subjects who may have economic rights, and
maybe even juridical rights, but no political rights, or whose political rights are not activated by
the degree of participation in the polis, but only to the degree of their participation in the
market. Here, we should perhaps recall Kant's definition of right (for example, the right to
private property), which can only be provisional until it assumes a universal form of recognition
that is incarnated in the ideal of the republican state. Even though this moment of universal
agreement can only have a theoretical existence, it must exist as a principle of right in order to
guarantee the rule of law. In other words, if every claim is determined as only provisional, then
there is not even a temporary and provisional guarantee to the principle of right, except what
Kant would call "impure, " or empirical interest. The problem becomes apparent when it is no
longer the state, operating according to some universal principle of right (albeit always partial
or "impure") that determines the minimum threshold of security (unemployment, poverty,
ecological damage, war, etc.), but rather an elite group of economic policy advisors who will
determine this threshold according to a grid of economic rationality (i.e., the so-called "misery
index") according to a ratio that is deemed necessary to the principles of free market economy.
It is at this point, beginning in the 1970's, that that state-form abdicates all its former decisionmaking authority, both regard to the economy, but also with regard to its ultimate social and
moral obligations.
At the same time, recalling the reversed polarity of the definitions between strong and
weak state discussed above vis-à-vis Rüstow, Foucault also underlines this aspect in his
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discussion of state-phobia that found at the basis of both the neo-liberal economists like Hayek
and Rüstow, but also the collective of leftist political émigrés that form the Frankfurt School
(Horkheimer, Adorno, Marcuse, etc.). Foucault writes:
This phobia had many agents and promoters, from economics professors inspired by
Austrian neo-marginalism [here, Foucault is explicitly referring to Hayek], to political
exiles who, from 1920-1925, have certainly played a major role in the formation of
contemporary political consciousness, a role that perhaps has not been studied closely.
An entire political history of exile could be written, or a history of exile and its
ideological, theoretical, and practical effects.28
It is at this point we might also place the figures of Deleuze and Guattari in this political history
as well, especially since their entire project is predicated on escaping from the state -form, that
is, from all forms of éstatisation, including the privilege of the position of political dissidence
and exile. The fact that they were not exiles themselves does not mean they that do not always
write from a position of “the outsider,” whether imaginary or real, as in the case of the nomad,
or the schizophrenic.
At first, of course, this might appear to be counter-intuitive that Deleuze and Guattari
would see as their greatest threat the same thing that neo-liberal economic theorists also
viewed as a bogyman: a strong or centralized state form. Of course, as we know, there are
different types of state-forms that are deemed good or bad a priori depending on one’s national
point of view: totalitarianism, fascism (or nationalism), Keynesianism, socialism, democracy,
etc. Therefore, it is the state-form that one assumes at the beginning of the analysis of political
power, or in the critique of political economy, that can be used to outline the differences
between the Frankfurt School and Neo-Marxism, German ordoliberals (who came to influence
by critiquing nationalism as a force of centralization that threatens individual freedom using
the example of the National Socialist economy), and lastly by Deleuze and Guattari’s critiques of
the state- form throughout the 1980’s. Nevertheless, we find that there is a strange symmetry
between a neo-liberal critique of the state and the one that we find in Deleuze and Guattari, or
even in many post-Marxist theories, which, as in the case of Negri and Italian operaismo or
autonomia of the 1970’s also propose something like a form of governmentality without a stateform. Yet, how do we explain this synchronicity, even this “unconscious protocollectivism”
according to the term of Rüstow, however, without immediately reducing it to the political
unconscious expression of neoliberal ideology itself? For example, this recalls Jameson’s earlier
critique of Deleuze and Guattari as being simply unconscious dupes for the emerging neo-liberal
order of late-capitalism, as its secret agents and provocateurs. And of course, the same has been
recently argued concerning Foucault, precisely concerning his analysis of the history of neoliberalism, which some have gone so far as to accuse him of being an apologist (in the
theological sense).
Here, before moving on to the next chapter where I will discuss Deleuze and Guattari’s
theory of the state-form (and the war machine), there is an important distinction with regard to
Foucault’s early attempt “to do without a theory of the state.” Already in the lecture of 14
February, Foucault clearly rejects most of the dominant contemporary leftist and Marxist
interpretations of neo-liberalism: “Neo-liberalism is not Adam Smith; neo-liberalism is not
market society; neo-liberalism is not the Gulag on the insidious scale of capitalism.”29 It is only
in this sense that Foucault would be in agreement with Deleuze’s sentiment that perhaps, with
contemporary neo-liberalism, we are indeed at the beginning of something new.
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Adam Smith, Marx, Solzhenitsyn, laissez-faire; society of the market and spectacle, the
world of the concentration camp and the Gulag; broadly speaking these are the three
analytical and critical frameworks with which the problem of neo-liberalism is usually
approached [and here I would add that this is just as true today as it was in 1979--GL],
and which enable it to be turned into practically nothing at all, repeating the same kind
of critique for two hundred, one hundred, or ten years.30
In other words, is there not an implicit danger in making neo-liberalism everything, responsible
for everything, and thus, specifically being nothing at all? Moreover, as Foucault argues, if one
begins by already assuming a state-form for the exercise of political power, as the only political
mechanism that is imaginable, which is a kind of universal assumption, then one already begins
by assuming a certain form of the state, even as in Deleuze and Guattari, of a state-form that is
always lurking beneath every political mechanism as its “insidious” underside and potential
apparatus of capture. In a certain sense, stripped of its paranoid suspicion, this observation was
already made by Hegel, which became the central premise of his phenomenology of the State.
To say that neo-liberalism is a problem of market policy applied within the existing framework
of state mechanisms, and not to open an "empty space" what does he mean? Simply put, neoliberalist theory does not project itself into an “empty space” outside the market in order to
then fashion the mechanisms of market society from an objective distance, since this would
imply a form of economic planning and a classical state-form of control. According to Mirowski,
“this supports the application of neoclassical economic models to previously political topics; but
it also explains why the neoliberal movement must seek to consolidate political power by
operating from within the state,” and not as a new political ideology that appears opposes to
it.31 Consequently, this also explains why neo-liberalism is not a coherent ideology, since its
principles have been adapted and conformed to the different national centers by economic
policy experts, and thus is famously inconsistent and even contradictory at times. Implicitly,
this also implies that the “ideal theory” of liberalism is not the creation of a new form of
sovereignty, and thus, neither is biopower a new paradigm of sovereignty over life itself. Of
course, all of these assertions reject most of the dominant readings of biopower or biopolitical,
some of which has been influenced Deleuze's reading of Foucault, as well as by Agamben’s
reading, who, we remember, corrects Foucault's theory of biopower by reinserting a figure of
sovereignty back into the "empty space" of Foucault's earlier theory. Although this figure of
sovereignty in Agamben does not assume the form of a state (except in his representations of
the state-form of the United States), it certainly assumes a form of “totalization,” even the
representation epochal enclosure of all life in one sovereign form. Is this not one form of what
Foucault calls éstatisation as well, a theologio-political form of the Gulag on a world scale? At
the same time, in closing, I will return to my initial observation concerning Foucault’s analysis
and point out that there is something, or a number of things, that Foucault himself could see,
which might seriously contradict many of the above statements--basically, this is everything
that has occurred after 1984, including perhaps the return of a laissez-faire form of capitalism, a
so-called “free market society” on a globalized scale, and even the return of an earlier state-form
of sovereignty, or a “strong” state. Although we have argued throughout that “control cannot be
totalized,” except in science fiction, since at the moment it achieves a form of totalization or
centralization (in a state-form) it immediately becomes "weak." And yet, thus may be nothing
to celebrate either, since weakness may serve to provoke the reappearance (or what Foucault
himself in the History of Sexuality called "retro-version") of earlier and even more archaic
forms of social control and sovereignty.32 Here, in this foreboding of the archaic sovereignty, we
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might conclude with the convergence of Foucault's own foreboding of the return of an archaic
sovereign founded on blood and sexuality (i.e., racism) and Deleuze and Guattari's warning in
1984 of the return of a sovereign state of exception that assumes the form of "a total war
against an unknown and unspecified enemy." It would only take two decades for their greatest
fear to become realized, but this is the one thesis that is stripped of all science fiction, because it
perfectly describes our present reality. But that is another genealogy and the relationship that
this return of sovereignty has between the formations of biopolitics and contemporary neoliberalism remains, in all accounts, through a glass darkly.
© Gregg Lambert, Syracuse University, all rights reserved
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nouveau diagramme. Si bien que... qu’est-ce que... A la limite je pourrais dire : on en a fini
maintenant. Parce que qu’est-ce que c’est que cette résistance, d’où ça vient, tout ça ? Il
faudra essayer de le voir, mais, en gros, on a fini avec l’axe du pouvoir. Puisqu’on a déjà
dépassé le pouvoir....: ah, écoute, je ne crois pas que ce soit la même chose, je ne sais pas, tu
me diras ce que tu veux dire. Est-ce qu’il faut, là, dire... ? Pour le moment, là, nous on en est
là. C’est au-delà des diagrammes il y a encore autre chose qui est cette ligne du dehors dont
les diagrammes sortent, dont les diagrammes sont issus ; c’est la ligne qui lance les dés, si j’ose
dire, c’est la ligne qui lance les dés, alors, en ce sens, ce serait la ligne de Nietzsche, on
pourrait, on pourrait en faire comme des nœuds sur cette ligne : Melville, Michaux,
Nietzsche, Proust si vous voulez, tout ça... et, bon, alors, bien, peut-être qu’on a été trop
vite.” Gilles Deleuze / Foucault - Le Pouvoir cours 13 - 25/02/1986.
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Introduction
Throughout the 20th century, the reception of Nietzsche’s political ideas has mainly
focused on the question of whether his philosophy is a-, un-, or anti-political, whether his
thought can be assimilated to modern democracy or whether instead it is anti-modern, elitist
and reactionary (Siemens and Rodt 2008). In contrast to these traditional readings, the Italian
philosopher Roberto Esposito has recently advanced the thesis that Nietzsche’s philosophy
must be read as forming and informing the paradigm of biopolitics:
Nietzsche, without formulating the term, anticipated the entire biopolitical course that
Foucault then defined and developed: from the centrality of the body as the genesis
and termination of sociopolitical dynamics, to the founding role of struggle and also
of war, to the configuration of juridical-institutional orders, to finally the function of
resistance as the necessary counterpoint to the deployment of power (Esposito 2008,
85.
In the recent debates on Nietzsche and biopolitics, we can distinguish at least four different
meanings of the term “biopolitics” and hence also four different readings of Nietzsche as a
thinker of biopolitics.1 First, we have the reading of Esposito according to which Nietzsche is
the discoverer of the immunitary paradigm2: “Nietzsche is the one who brings the immunitary
lexicon to its full extension” (Esposito 2008, 78), or, in other words, the immunitary
paradigm “presents the peculiar figure of Nietzschean biopolitics” (Esposito 2008, 86). The
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On the different meaning of biopolitics in Foucault, see (Lemke 2007). On Foucault,
biopolitics and neoliberalism, see also Vatter and Lemm 2014.
2
Esposito’s work is known for the deconstruction of the categories of modern political
thought based on what he calls the problem of immunity. See Lemm 2012, 1-13.	
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idea of immunity is crucial for Esposito because it resolves the “enigma of biopolitics”, that
is, the question of how a politics for life can turn into a thanatopolics, a politics of death.
Insofar as Esposito’s contribution to biopolitics rests on his discovery of the paradigm of
immunity, it is in great part indebted to Nietzsche. Second, we have the idea of Nietzsche as a
representative of thanatopolitical or totalitarian biopolitics associated with the Nietzschean
idea of great politics understood as a form of racism which has as its objective the production
of a new humanity. This position can be found in Esposito (2008) but also in Balke (2003).
Third, Nietzsche could be interpreted as a precursor of liberal and neo-liberal biopolitics
where Nietzsche’s critique of the modern state goes hand in hand with his defense of
individualism and where the Nietzschean figure of the Übermensch reflects the embodiment
of a kind of super-entrepreneur who is conceived of as an active economic subject. Finally,
Esposito presents Nietzsche as a thinker of affirmative biopolitics where the Nietzschean
conception of life as will to power reflects a striving towards community and justice. This is
also the position that I have been defending in my work on Nietzsche, animality and
contemporary political philosophy.3
The advantage of looking at Nietzsche’s political thought from the perspective of
biopolitics is that it allows us to take into account what is probably the most important
concept in Nietzsche’s philosophy, namely, his conception of life. And hence, not
surprisingly, all four discourses on Nietzsche as a thinker of biopolitics reflect different
readings of Nietzsche’s conception of life. In the belated preface to The Birth of Tragedy,
Nietzsche claims that his task as a philosopher was from the very beginning to “look at
science through the optic of the artist, but also to look at art through the optic of life” (BT
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See Lemm 2008, 2009, 2011/2012, 2013, 2010. This chapter develops some of the ideas
found in my earlier work.
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Preface 2).4 Nietzsche’s philosophical project reconsiders the various dimensions of human
culture: science, history, morality, politics, philosophy, and so forth, from the perspective of
life.5 The “optic of life” is the privileged vantage point of both Nietzsche’s critical and
affirmative philosophical undertakings. But what does it mean to consider human culture
from the perspective of life? And, more importantly, for the purposes of this chapter, what are
the biopolitical implications of Nietzsche’s considerations of human culture from the
perspective of life?
The following chapter is divided into five sections: the first section, presents
Esposito’s reading of Nietzsche’s biopolitics as inscribed in the dialectic of immunity and
community. The second section unfolds the various elements of the thanatopolitical reading
of Nietzsche’s biopolitics. The third section presents the main features of liberal and neoliberal readings of Nietzsche’s biopolitics, from his critique of state power to his defense of
heightened individualism and addresses the way affirmative biopolitics responds to these
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In this chapter, I use the following abbreviations of Nietzsche’s work: References to
Nietzsche’s unpublished writings are standardized, whenever possible, to refer to the most
accessible edition of Nietzsche’s notebooks and publications, Kritische Studienausgabe
(KSA), compiled under the general editorship of Giorgio Colli and Mazzino Montinari. In the
cases in which the KSA are cited, references provide the volume number followed by the
relevant fragment number and any relevant aphorism (e.g., KSA 10:12[1].37 refers to volume
10 fragment 12[1] aphorism 37). The following abbreviations are used for citations of
Nietzsche’s writings: AC= The Antichrist; AOM=Assorted Opinions and Maxims;
BGE=Beyond Good and Evil; BT=The Birth of Tragedy; CW=The Case of Wagner;
D=Daybreak / Dawn; EH=Ecce Homo (sections abbreviated “Wise”, “Clever”, “Books”,
“Destiny”; abbreviations for this titles discussed in books are indicated instead of Books
where relevant); GM= On the Genealogy of Morals; GS= The Gay Science; HH= Human,
All Too Human; HL= On the Use and Disadvantages of History for Life; SE=Schopenhauer
as Educator; TI= Twilight of the Idols (sections abbreviated “Maxims”, “Socrates”,
“Reason”, “World”, “Morality”, “Errors”, “Improvers”, “Germans”, “Skirmishes”,
“Ancients”, “Hammer”); TL=On Truth and Lies in an Extra-Moral Sense; UM= Untimely
Meditations (when referenced as a whole); WP= The Will to Power; WS=The Wanderer and
His Shadow; Z= Thus Spoke Zarathustra (references to Z list the part number and the chapter
title followed by the relevant section number when applicable).
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See also Lemm 2015a.
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features. Finally, the fourth section elaborates on the central ideas underlying a reading of
Nietzsche as a philosopher of an affirmative biopolitics and how the later addresses the
reading of Nietzsche’s biopolitics as thanatopolitical and racist.
Nietzsche, Immunity and Community
According to Esposito, Nietzsche thinks the political dimension of bios when he defines life
as will to power. In his view, life in Nietzsche is always already political where the political
is understood as “an originary modality in which the living is or in which being lives”
(Esposito 2008, 81). For Esposito, the political in Nietzsche is not a character, law or
destination of something that is always already given. Instead, the political is the power that
informs life from the very beginning in all its extension, constitution and intensity (Esposito
2008, 81). As such life and power cannot be thought apart from each other, they are
inseparably entangled with each other, continuously altering and changing each other in a
constitutive relation that does not settle into a juridical-political foundation for politics. It is
this anti-foundational relation between life and political power that leads Nietzsche to contest
the juridical-political categories of modern society such as liberty and equality, as well as its
self-legitimating discourse on the social contract according to which political power is the
result of free individuals who consent to a founding pact. On this view, Nietzsche’s
biopolitics advances a radical critique of modern democratic society and its liberal
ideologies.6 By way of contrast, Nietzsche’s genealogical discourse posits the dissolution of
all beginnings, the idea that at the “origin” we always only find the continuous struggle
between forces of life, a struggle that inherently defines the relation between life and power,
and where life and power cannot be thought outside of struggle, conflict, and war.
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On Nietzsche’s critique of democracy, see also Hatab’s (1995) defence of a post-modern,
anti-foundationalist conception of Nietzschean democracy. See also Patton 2014 who argues
that at least in his early middle period (HH and D) Nietzsche was sympathetic to democratic
political organization.
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Esposito acknowledges that the founding role of struggle and war in the constitution
of juridical-institutional orders in Nietzsche has already been taken up by Foucault’s
discourse on biopolitics. However, Esposito argues that there is an aspect of Nietzsche’s
biopolitics that has not been defined by Foucault, namely, what Esposito refers to as the
“immunity paradigm” (Esposito 2008, 45-77; Esposito 2011). On Esposito’s view, the idea of
immunity is deeply inscribed in Nietzsche’s conception of life. Esposito claims that for
Nietzsche life is an irresistible drive to become more, to overcome and reach beyond itself:
“[a] living thing seeks above all to discharge its strength – life itself is will to power; selfpreservation is only one of the indirect and most frequent results” (BGE 13). This is why
Nietzsche rejects Darwinian evolutionary theory which understands life as self-preservation
and assimilation motivated by the so-called struggle for the survival of the fittest:
Thus the essence of life is ignored (verkannt), its will to power, is ignored; one
overlooks the essential priority of the spontaneous, aggressive, expansive, formgiving forces (spontanen, angreifenden, übergreifenden, neu-auslegenden, neurichtenden und gestaltendend Kräfte) that give new interpretations and directions, and
“adaption” follows only after; the dominant role of the highest functionaries within
the organism itself in which the will to life appears active and form-giving is denied
(GM II: 12).
Against the Darwinian idea of adaptation and assimilation as a movement that proceeds from
the outside towards the inside (KSA 12:7[9]), Nietzsche holds that life stands in a relationship
of active form-giving to the outside to such an extent that it can no longer be conceived as
actually having an inside or an identity which stands in need of preservation. Life as will to
power is the expression of the creative, form-giving power of life through which an organism
actively creates and re-creates its way of life. Life is radical exteriority and always in
becoming. Life as will to power incessantly strives towards the outside of life which
continuously alters and exceeds the limits of its own being. As Esposito points out, life is the
overcoming of itself and of the other.

5	
  
	
  

Life is overcoming and self-overcoming because it is structured by power relations
which Nietzsche typically describes as relationships of command and obedience, such as for
example in Zarathustra’s speech on “Self-Overcoming”: “But wherever I found the living
there I heard also the speech on obedience. Whatever lives, obeys. And this is the second
point: he who cannot obey himself is commanded. That is the nature of the living” (Z: II “On
Self-overcoming”). According to readings of Nietzsche as anti-modern, elitist and
reactionary, passages such as the above attest to the fact that Nietzsche advocates a politics of
domination which fosters a hierarchical ordering of society.7 By contrast, Esposito, in line
with Foucault, is careful to distinguish between a politics of domination, on the one hand, and
a politics of power, on the other: a “politics over life (biopotere)” and a “politics of life
(biopotenza)” (Esposito 2008, 25-39). Whereas the former calls for the domination of the
other by way of incorporation, the latter acknowledges the affinity between power and
resistance reflected in Nietzsche’s definition of life as a:
continuous process of sizing one’s strength (Kraftstellungen), where the antagonists
grow in unequal measure. Even in obedience a resistance (Widerstreben) subsists;
one’s power (Eigenmacht) is not given up. Similarly, in commanding there exists a
concession that the absolute power of the rival is not defeated, not incorporated, not
dissolved. “To obey” and “to command” are forms of competitive play (Kampfspiel)
(KSA 11:36[22]).
The idea of resistance is central to Nietzsche’s conception of life as will to power: “will to
power can manifest itself only against resistances; it seeks that which resists it” (KSA 12:9
[151]). Maintaining a high level of resistance and thus acknowledging the value of all drives
of life, of otherness and difference, becomes the distinguishing feature of the higher
individual: “The highest human being would be the one who bears the greatest plurality of
drives, and also at their greatest relative strength. Certainly, where the plant human being
proves itself strong, one always finds powerful drives striving against each other (for
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I have discussed these readings at length in Lemm 2011.
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example Shakespeare), but contained” (KSA 11:27[59]). Life as “competitive play” strives
towards an increasing pluralization and diversification of life and, therefore, Esposito holds
that life in Nietzsche is never identical with itself for it continuously negates and destroys
itself in its striving for self-alteration.
In Nietzsche, the struggle of life for and against itself is played out on the battlefield
of the body and hence Esposito concludes that in Nietzsche, “before being in itself, the body
is always against, even with respect to itself” (Esposito 2008, 84). Esposito argues that
Nietzsche’s conception of life and of the body provides the basis for a new understanding of
politics. Esposito approvingly confirms that at least since Nietzsche, “no politics exists other
than that of bodies, conducted on bodies and through bodies” (Esposito 2008, 85). Nietzsche
not only recommends following the “guiding-thread of the body (Leitfaden des Leibes)” in all
matters of scientific inquiry (KSA 11:26[432]), but, more importantly, it is in and through the
formations and transformations of the body that moral, religious and political ideologies are
both realized and overcome.
Esposito’s and also Foucault’s analysis of Nietzsche’s politics of the body can be
complemented by a reading of the various meanings of embodiment (Einverleibung) in
Nietzsche’s philosophy. In a recent article, I argue that one can distinguish between two
different conceptions of embodiment in Nietzsche which are diametrically opposed to each
other and which reflect two different types of politics of the body, a politics over life and a
politics of life which map onto Esposito’s distinction between embodiment as a strategy of
immunity and embodiment as a strategy of community.8 When Nietzsche describes processes
of embodiment that play an immunitary and dominating function, he reverts to a semantics of
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For an extended discussion of problem of immunity and embodiment in Nietzsche and

Esposito, see Lemm 2013.
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appropriation (Aneignung) (AOM 317), for example, when he claims that “life itself is
essentially appropriation, injury, overpowering of what is alien and weaker, suppression,
hardness, imposition of one’s own form, incorporation and at least, at its mildest exploitation
[…]” (BGE 259). Instead, when he speaks of embodiment as a strategy of community, then
he refers to processes of creative transformation (HL 1; KSA 8:11[182]) which overcome
domination. Whereas the former is associated with the exploitation (Ausbeutung), subjugation
(Unterdrückung) and domination (Herrschaft) of the other, the latter is associated with the
ennobling inoculation (HH 224), differentiation and pluralization of life stemming from the
encounter with the other as precisely that force which cannot be incorporated, that which
resists an annihilating incorporation (Einverleibung) (KSA 11:36[22]). Furthermore, whereas
in the first case the process of Einverleibung is understood as a process of life through which
ever more powerful wholes (Ganzheiten) are constituted and preserved by the annihilating
and excluding incorporation of the other; in the second case, Einverleibung is depicted as
driven by a receiving and hospitable force, an openness to the other which furthers the
pluralization and diversification of life. Whereas the former is associated with a politics of
domination, the latter is associated with an overcoming of domination towards justice and
community.
Esposito makes a similar point when he emphasises that in Nietzsche life is surplus,
fullness and overabundance: “the general aspect of life is not hunger and distress, but rather
wealth, luxury, even absurd prodigality – where there is a struggle it is a struggle for
power…” (TI “Skirmishes” 14). For Esposito, this impulse of life to transcend itself towards
the creation of a form of life is also a striving towards a common life, or what he refers to as
communitas (Esposito 2010). For Esposito, the Nietzschean figures of Dionysus and of the
Dionysian reflect this idea of the common or of munus. The Dionysian is an excess of life, a
dissipating surplus of life, where the relation to the self and the other takes the form of gift8	
  
	
  

giving. It is “pure presence”, “pure relation and therefore absence or implosion of subjects in
relation to each other: a relation without subjects” (Esposito 2008, 89). This idea can already
be found in On the Birth of Tragedy, where Nietzsche introduces the Dionysian as a force of
life which dissolves the Apollonian principle of individuation: “The Individual, with all his
limits and measures, became submerged here in the self-oblivion of the Dionysian condition
and forgot the statutes of Apollo” (BT 4). The Dionysian redeems humanity by reconciling
the human being with itself and with nature: “Not only is the bond between human beings
renewed by the magic of the Dionysian, but nature, alienated, inimical, or subjugated,
celebrates once more her festival of reconciliation with her lost son, humankind” (BT 1).
Under the magic of the Dionysian, humans celebrate their bond with each other and with the
entire community of life.
However, Esposito points out that this striving of life beyond itself towards the
common is also inherently self-destructive putting into jeopardy the very same life of the
individual that strives beyond itself. Given the self-destructive potential inherent in life’s
striving towards justice and community, life needs a strategy for self-preservation which
essentially protects it against its becoming other, against its alteration. This strategy of selfpreservation is the strategy of immunization, or what Esposito also refers to as immunitas
(Esposito 2011). One of the most prominent examples of the strategy of immunization
referred to by Esposito is Nietzsche’s conception of the ascetic ideal which simultaneously
negates and preserves life (GM III). Although the ascetic ideal is distinctly life-negating and
life-diminishing, this very self-contradiction of life is in the interest of life, namely, in the
interest of the weak and sick life. According to Nietzsche, the ascetic ideal reflects a politics
over life which successfully manages to preserve life through the negation, suppression and
subjection of the impulses of life. Weak and sick life is a kind of life that keeps itself alive at
a minimum thanks to the life-conserving and ultimately life-affirming power of the ascetic
9	
  
	
  

ideal: “the ascetic ideal springs from the protective instincts of a degenerating life” (GM III:
13). The ascetic ideal weakens or makes life as will to power sick, thereby turning sickness
into a vehicle of health for the self-preservation for the weak. As such the ascetic priest, the
“apparent enemy of life” and “denier of the body” must be counted among “the greatest
conserving and yes-creating forces of life” (GM III: 13).
Nietzsche confirms that the ascetic ideal has successfully turned the negation
(sickness) of life into an affirmation of life by making the negative productive. But he also
warns against the paradoxical and self-contradictory nature of immunity. Esposito
acknowledges that “Nietzsche isn’t simply the one who brings the immunitary lexicon to its
full development, but is also the one who makes evident its negative power, the
uncontrollable nihilistic dissipation in meaning that pushes it in a self-dissolving direction”
(Esposito 2008, 78). In the end, the politics of life in the example of the ascetic ideal shows
that the attempt to protect life through negation fails: instead of preserving life through
sickness, it makes life sicker, ultimately destroying the life it sets out to protect (GM III: 13).
What started out as a politics of life ends up taking the form of a politics of death. Hence
Esposito raises the question of whether it is possible to preserve life other than by way of
immunization.
Hyper-Immunity, Racism and Thanatopolitics
According to Esposito, Nietzsche offers at least two answers to this question. First, Esposito
detects in Nietzsche a hyper-immunitary reaction to the immunitary character of life and
politics which takes the form of a semantics of infection, contamination, purity, integrity and
perfection (Esposito 2008, 97). Although Esposito sees in Nietzsche a critic of liberal
democracy and its immunitary apparatus reflected in the ideas of liberty, equality and private
property, in line with his own biopolitical philosophy, he also finds in his texts a hyper10	
  
	
  

immunitary reaction to immunitary politics. This hyper-immunitary politics is defined by
what Esposito calls “a negation of the negative” and culminates in Nietzsche’s defence of the
elimination of the degenerate and parasitic.
Although Nietzsche acknowledges that the parasitic belongs to all life: “[a]lmost in
every form of life we find a parasite” (KSA 10:3[1].427), he most frequently refers to the
figure of the ascetic priest as inherently parasitic. In Human All Human, Nietzsche provides a
first definition of the parasite as opposed to the noble. The parasite “indicates a complete lack
of nobility of disposition when someone prefers to live in dependency, at the expense of
others, merely so as not to have to work and usually with a secret animosity towards those he
is dependent on” (HH 356). Nietzsche adds that such a parasitic disposition is much more
frequent in women than in men (HH 356) and furthermore asks whether love in women is
perhaps nothing but a form of “refined parasitism” (CW 3). Nietzsche imagines that the
philosopher as a physician of culture in the services of the promotion of greater health would
have to measure the health of a society and of an individual by how many parasites it can
bear (D 202). Up to this point in his writings, Nietzsche does not argue for the destruction
and elimination of the parasitic. On the contrary, he seems to acknowledge the parasitic as an
essential part of life and, moreover, as something that can even be “excused” “for historical
reasons” as he says, for example, with respect to the parasitic love of women (HH 356).
It is only once we get to The Anti-Christ that we find a different use and meaning of
the term “parasite” in Nietzsche’s philosophy. Now the term “parasite” is strictly and
exclusively applied to the ascetic priest and his moral values. In The Anti-Christ, Nietzsche
describes the priest as a “parasitic kind of human being which prospers only at the expense of
every healthy form of life” (AC 26) and as “the most dangerous kind of parasite, the actual
poison-spider of life” (AC 38). In The Anti-Christ, the priest’s actions are presented as “an
attack of the parasite (Parasiten-Attentat)!” which commits “the greatest crime against
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humanity” (AC 49). The same is said of the Christian Church and its values: “Parasitism as
the only practice of the church” (AC 62). In Ecce homo, Nietzsche insists again that the
problem is not humanity: “not humanity is degenerating but only that parasitical type of
human being – that of the priest – which has used morality to raise itself mendaciously to the
position of determining human values – finding in the Christian morality the means to come
to power” (EH “Destiny” 7).
According to Nietzsche, the rise of the priest and of Christian morality goes hand in
hand with a new form of political power constituting a new moral world-order which is
inherently biopolitical:
From now on all things of life are so ordered that the priest is everywhere
indispensable; at all the natural events of life, at birth, marriage, sickness, death, not
to speak of ‘sacrifice’ (meal-times), there appears the holy parasite to denaturalize
them – in his language to ‘sanctify’ them … For one must grasp this: every natural
custom, every natural institution (state, administration of justice, marriage, tending of
the poor and the sick), every requirement presented by the instinct of life, in short
everything valuable in itself, becomes utterly valueless, inimical to value through the
parasitism of the priest (or the moral world-order) […] The priest disvalues,
dissanctifies nature: it is only at the price of this that he exists at all (AC 26).
On this account, the priest is in charge of the preservation and protection of life. But this new
task requires a reversal of noble evaluations. Whereas under the rule of noble morality the
institutions of “state, administration of justice, marriage, tending of the poor and the sick” are
conceived as “natural institutions” arising from an affirmation of life, under the rule of
Christian morality, the priest’s biopolitical administration of life reflects a denial and
rejection of the “instinct of life” (AC 26). The priest’s biopolitical endeavours reflect the
generalized denaturalization of life and desanctification of nature. In contraposition,
Nietzsche calls for a revaluation of all values which retranslates the human being back into
nature (BGE 230) and reinaugurates “naturalism in morality” (TI “Morality” 4).
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According to Nietzsche’s genealogical discourse, the rule of pastoral power,
furthermore, goes hand in hand with the violent and cruel transformation of the human being
into a social and group oriented “herd animal” (GM: II). This transformation is achieved
through a process of moralization which is both individualizing, i.e., constituting the
“individual” or “modern subject”, and totalizing, i.e. constituting the “herd” or “mass” or
what Foucault will later refer to as “population”. For both Nietzsche and Foucault, pastoral
power is a denaturalizing power which replaces a natural relation between shepherd and flock
by a spiritual and religious relation of God to his people.9
Nietzsche sees in the biopolitics of the ascetic priest as it is institutionalized by the
Christian Church a politics of death rather than a politics of life. This politics of death
manifests itself as the “excision (Ausschneidung)” and “extirpation” of all passions of life:
“its cure is castration” (TI “Morality” 1). As such the practices of the ascetic priest, and with
him of the Christian Church, are inherently “hostile to life” (TI “Morality” 1). Nietzsche
insists that the means of “extirpation, extermination (Verschneidung, Ausrottung)” are typical
for weak and degenerate type of human beings such as the ascetic priest (TI “Morality” 2).
By contrast Nietzsche understands his own philosophy as an “attack (Attentat) against two
millennia of anti-nature and desecration of the human being” (EH “Books BT” 4), an outrage
against the “greatest uncleansiness” (EH “Destiny” 7) and calls for a “new party of life”
whose task it would be to “tackle the greatest of all tasks, the attempt to raise humanity
higher, including the relentless destruction of everything that was degenerating and
parasitical” (EH “Books BT” 4). Only such a great politics could bring back a Dionysian
excess of life based on the affirmation of life in all its forms (EH “Books BT” 4).
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I thank Paul Patton for having alerted me to this additional point in common between
Nietzsche’s and Foucault’s understandings of pastoral power.
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While Esposito agrees with Nietzsche on his analysis of the biopolitics of the ascetic
priest as inherently thanatopolitical, he is critical of Nietzsche’s hyper-immunitary reaction
against Christianity culminating in the call for the radical destruction of everything that is
parasitic and degenerate. Those actions which Nietzsche himself rejected as typical for the
weak and degenerate (TI “Morality” 2) are now embraced as means towards the realization of
a new politics of life. Nietzsche’s rhetoric of exclusion and suppression culminates in the
aphorism “A Moral Code for Physicians” which calls for a “new responsibility” of the
physician, where the “highest interest of life, of ascending life, demands the most ruthless
suppression and sequestration of degenerating life – for example in determining the right to
reproduce, the right to be born, the right to live ….” (TI “Skirmishes” 36). The same rhetoric
can also be found in Nietzsche’s definition of great politics as a politics of “pitiless
relentlessness against everything that is degenerate and parasitic in life” (KSA 13:25[1]).
Such a politics stands under the rule of physiology which “demands excision
(Ausschneidung) of the degenerate part; and denies all solidarity with what degenerates” (EH
D 2; see also KSA 13:23[10]).
Nietzsche’s hyper-immunitary reaction against the Christian moral world-order
advocates a politics of selection, screening and extinguishing typically associated with
Nietzsche as the proto-fascist and anti-Semitic “breeder” of a new humanity (Balke 2003,
717).10 In these readings, great politics stands in direct continuity with the idea of pastoral
power inaugurating the experiment of a fundamental, artificial and conscious breeding of the
opposite type of the herd animal. For Balke, great politics “is essentially [a] politics of
selection (‘Auslese’) and extinguishing: a selection of positively evaluated abnormalities over
those that are negatively evaluated” (Balke 2003, 709). In so far as great politics “measures
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The view that Nietzsche was an Anti-Semite has been discussed at length and rejected by
Sarah Kofman (1994). For other readings on Nietzsche and the Jews, see also Golomb 1997.
On the appropriation of Nietzsche by the Nazis, see also Golomb and Wistrich 2002.
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the rank of races, people and individuals according to the degree of life and future they carry
within themselves” (KSA 13:25[1]), great politics is, according to Balke, inherently racist
(Balke 2003).11 Esposito, like other interpreters, thinks that there is in Nietzsche a “bad
aristocratism” which is a direct precursor to what Foucault called thanatopolitics, or, the
politics of death exercised by totalitarian regimes.12 We are here in the midst of the idea of
totalitarian biopolitics according to which the continuum of life is divided into a hierarchy of
species, and where the destruction (death) of one species, or life form, is understood as the
condition for the protection of the life of another species. According to Esposito, Nietzsche’s
notion of great politics reflects a negative biopolitics of taming and breeding (Zucht und
Züchtung) which selects “higher” or “stronger” forms of life over “lower” or “weaker” forms.
The “higher” is then essentially protected by putting to death the life that is considered
“lower,” in ways that bear analogy with the biopolitical discourse of racism identified by
Foucault.
For Foucault, racism, first of all, entails a “separation” within the “biological
continuum of the human species” (Foucault 1997, 227). This division is instrumental to
conceiving of the distinction between self and other, friend and enemy, no longer in military
terms but in biological ones: “the death of the other, the death of the bad race, of the inferior
race (or of the degenerate or the abnormal) is what is going to make life in general healthier;
more healthy and more pure” (Foucault 1997, 228). The state’s power to kill is legitimized as
a means of protecting society from the “biological danger” which races represent (Foucault
1997, 229). It is essentially through racism that biopolitics becomes thanatopolitics, or a
politics of death.
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For a different view on race and breeding in Nietzsche, see Schank 2011.
For recent readings of Nietzsche’s political philosophy as an example of a “bad
aristocratism” that is implicitly racist, see Dombowsky 2004 and Losurdo 2002.
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In contrast to Balke, Esposito is careful to show that Nietzsche’s discourse
deconstructs its own racial pronouncements by testifying to the impossibility of separating
what is healthy from what is unhealthy, what is ascendant from what is decadent in forms of
life. Following Nietzsche’s definition of “great health” understood as “a health that one
doesn’t only have, but also acquires continually and must acquire because one gives it up
again and again, and must give it up! ...” (GS 382), Esposito acknowledges that in Nietzsche
health exists only in and through the experience of sickness. This insight leads Esposito to
hypothesize an affirmative biopolitics in Nietzsche in which there would be no hierarchy
between forms of life, in which all forms of life would be affirmed indiscriminately. This
affirmation of a multiplicity of different living forms arises from an openness of humanity to
animality, or from what Esposito also refers to as the “animalization of man” (Esposito 2008,
109).13 Esposito hints that this animalization of man represents the only chance to escape the
(bio)political domination of life and is at the core of Esposito’s reading of Nietzsche’s
affirmative biopolitics. Before I turn to Nietzsche’s affirmative biopolitics, let me first
introduce a third reading of Nietzsche’s biopolitics as an example of liberal and neo-liberal
biopolitics.
Nietzsche, Liberal and Neoliberal Biopolitics
In Immunitas, Esposito convincingly argues that the political categories of modern liberal
democracy, such as liberty, equality and private property, are inherently immunitary
(Esposito 2011). On this view, political rule is defined by the protection of human life against
threats coming from the other, including the animal other within and outside of the human
being. This idea of politics can be traced from Hobbes’ construction of the sovereign state,
where the state assumes the role of protection of life, to our contemporary neo-liberal
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See also Esposito 2012. On the animalization of the human being in Nietzsche, see in
comparison Acampora 2004, 157-242 and Lemm 2009.
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democracy, where each individual is forced to become an entrepreneur of their own life. As
an entrepreneur of their own life, each individual is in charge of providing for their own
security and protection by taking on considerable risks to this very security and protection.
We are here in the midst of what in the current debate has been discerned as the position of
liberal and neoliberal biopolitics.
As far as I am aware, no one has explicitly advanced an interpretation of Nietzsche as
a thinker of liberal and neo-liberal biopolitics. However, an argument in favor of such a
reading could be made on the basis of Nietzsche’s critique of the modern state, his defense of
heightened individualism and unconstrained competition. Ayn Rand, for example, saw her
own views on rational egoism, individualism and laissez-faire capitalism reflected in
Nietzsche’s critique of altruism, religion and socialism (Rand 1999). On such a reading,
Nietzsche’s philosophy operates a shift from government to individual, state to market and
from society to atomized individualism typically identified with liberal and neoliberal
politics. Similarly, the claim has been made that the key concept of “creative destruction” in
Joseph Alois Schumpeter’s theory of evolutionary economics can be traced back to Nietzsche
via the work of the economist Werner Sombart (Reinert and Reinert 2006, 55-85). On this
view, Nietzsche is not only the advocate of the Übermensch entrepreneur as an innovator and
instigator of change but also a promoter of free market society.
John Richardson’s claim that Nietzsche’s ethics and politics are best understood
through their link with Social Darwinism provides further arguments for the association of
Nietzsche’s philosophy with the embracing of capitalism and free market economy
(Richardson 2004, 133-146).14 Richardson argues that Nietzsche’s conception of competition
is comparable to Darwin’s idea of the “survival of the fittest” where the principle of natural
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By contrast, according to Foucault, Social Darwinism provides an example of a type of
racism associated with liberal and colonial ideologies. But for Foucault, Social Darwinism is
also “the most enduring and powerful ingredient of Nazism” (Foucault 1984, 249).
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selection is applied to the social organization of a body politic (Richardson 2004, 133-146).
According to Social Darwinism, society needs to be organized in such a way so as to let
natural selection do its work. This can be achieved by means of unrestrained competition
resulting in a hierarchical social order with winners on top and losers at the bottom in line
with Nietzsche’s ideal of an elitist society ordered by rank with the higher, super-human
individual at the top and the lower, inferior individual at the bottom. Just as the advocates of
a free market society, the advocates of Social Darwinism seek to minimize the state’s
involvement in civil society and the economy.
Nietzsche throughout his writing career has adopted a critical stance towards the
modern state which he defines as nothing but an “organized act of violence
(Gewaltthätigkeit)” (KSA 12:11[252]) that undermines the freedom of the individual.15
Against Hegel’s idealization of the state as the highest realization of culture, Nietzsche
upholds the irreconcilable antagonism between culture and the state: “Culture and the state –
one should not deceive oneself over this – are antagonists. […] All great cultural epochs are
epochs of cultural decline: that which is great in the cultural sense has been unpolitical
(unpolitisch), even anti-political (anti-politisch). …” (TI “Germans” 4). Nietzsche argues that
the tasks of culture are not only infinitely superior and more important than those of politics,
but also politics should always only be instrumental to culture:
The state takes it upon itself to debate, and even decide on the questions of culture: as
if the state were not itself a means, a very inferior means of culture! … ‘A German
Reich’ - how many ‘German Reichs’ do we have to count for one Goethe! … The
great moments of culture have always been, morally speaking, times of corruption
(KSA 13:19 [11]).
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However, it needs to be acknowledged that Nietzsche does not reject political institutions
per se. Rather for him the question is a future oriented one, namely, what other forms of
organizing power will replace the modern state? See Lemm 2011 but also Patton 2014.
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The idea that the state should not be involved in matters of culture echoes the call of classical
liberalism for a reduction of state intervention. In particular, when it comes to the question of
culture and education, this is a matter that should be left to the individual and the individual
alone. Hence, it comes as no surprise that liberal readings of Nietzsche will typically
emphasize the individualistic components of his philosophy of culture centred on individual
freedom and self-realization (Cavell 1990). What we find at the heart of culture, according to
a liberal reading of Nietzsche, is the idea of self-perfection and the becoming self-reliant of
the individual.16 The latter embodies the modern ideal of the self-sufficient and autonomous
subject exemplified by Nietzsche’s “higher individual” and “genius of culture”.
For Leiter, Nietzsche’s higher individual is not only representative of his heightened
individualism but also of his fatalism reflected in Nietzsche’s claim that “[t]he single human
being is a piece of fatum from the front and the rear, one law more, one necessity more for all
that is yet to come and to be” (TI “Morality” 6; see also (Leiter 2002). Based on such
citations, Leiter defends an essentially naturalistic conception of agency, according to which
human beings are determined to do what they do by largely natural facts about their
physiology and their psychological drives (Leiter 2002, 58-63, 71-2, 81-101). Accordingly,
the higher individual should basically be left alone since its higher becoming is always
already fatalistically inscribed in its nature.
This naturalistic and fatalistic conception of agency reminds us of Foucault’s
description of the 18th century homo oeconomicus as an individual who “pursues his own
interests, and whose interest converges spontaneously with the interest of others” such as in
the classical understanding of the “invisible hand” which produces a naturally harmonious
social order (Foucault 2008, 270-1). Both Leiter’s higher individual and Foucault’s classical
homo oeconomicus are naturalistically construed agents who should be left alone to pursue
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I have discussed this view at length in Lemm 2007.
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their own nature, as in the case of the former, and their own interests, as in the case of the
latter. Their freedoms will “spontaneously” and “fatalistically” result in the constitution of a
social order that is inherently just as exemplified by the free market society, as in the case of
the homo oeconomicus; and in the constitution of a psychological and physiological order
that is inherently harmonious as exemplified by the self-perfecting individual. Just as the
homo oeconomicus is better off without the state’s invention in the market economy, the
higher individual is better off without the state’s intervention in spheres of culture and
education. Or, as Leiter puts it, since one anyways becomes what one is necessarily, no
special effort towards such an end is required (Leiter 2002, 86).
For Foucault, this liberal and naturalistic conception of the free market, and, I would
add of individual agency, is symptomatic of a new form of power that he refers to as
biopolitics. In his lectures The Birth of Biopolitics, he famously claims that liberalism is the
general frame of biopolitics (Foucault 2008).17 What distinguishes Foucault’s biopolitical
approach is the treatment of liberalism not as a political or economic theory but instead as a
form of governmentality. Where liberal and neoliberal theorists see “individual freedom”,
Foucault sees the regulation of a people through the conducting of their conduct (Foucault
2010). According to Foucault, one particular technique of neoliberal governmentality is the
strategy of responsibilizing the individual which he also refers to as the becoming
entrepreneurial of the individual (Foucault 2008, 260-6). Here homo oeconomicus is no
longer “one of the two parties of exchange” as under the liberal juridical or disciplinary
model but becomes “an entrepreneur of himself” (Foucault 2008, 226). Such an individual
does not rely on political institutions for its preservation and protection but instead takes his
life in his own hands: “Being for himself his own capital, being for himself his own producer,
being for himself the source of [his] earning” (Foucault 2008, 226). According to Lemke, the
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See also Lemke (2007, 61-67) on political economy and liberal governmentality and the
emphasis on the “naturalness” of society and the market economy.
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aim of neo-liberal governmentality is to achieve a moral and responsible individual and an
economic rational agent (Lemke 2001).18 It could be argued that this type of moral and
responsible individual has all those characteristics Nietzsche advocates as the ideal of
freedom as “self-responsibility” (TI “Skirmishes” 38). Such an individual strives under
difficult circumstances, always seeks to maximize risks in view of future gains, is inherently
egoistic, concerned with its own interest at the cost of those of others, is healthy and strong,
where “health” is not the absence of sickness “but something closer to resilience” (Leiter
2002, 119). This is also the view of Balke, who claims that the becoming overhuman
represents the becoming increasingly entrepreneurial of the human individual in competition
with and prepared to defend itself against its environment (Balke 2007, 21-22). Such an
individual is the true agent of “creative destruction”, “motivated not only by profit, but also
by an inner urge that this is what he or she has to do” (Reinert and Reinert 2006, 60).
In contrast to those readings, who see in Nietzsche a defender of the resilient
individual and interpretations of the Übermensch as an entrepreneurial innovator, a reading of
Nietzsche’s affirmative biopolitics sees in the becoming overhuman of the human being a
relation between culture and economy that is entirely non-liberal. Nietzsche turns around the
neo-liberal claim that culture (as in “cultural capital”) is a means to economics, to the
creation of surplus value, because the overhuman is constituted through an economy of giftgiving and expenditure that is inherently un-liberal, anti-utilitarian. There is no possible
calculus of risk with the overhuman or genius of culture (Lemm 2009). This economy of the
gift is therefore not a matter of “self-interest properly understood” as in Tocqueville’s
characterization of liberal individuals (Tocqueville 2003). But Nietzsche’s affirmative
biopolitics is not only a response to liberal and neo-liberal biopolitics, first and foremost it is
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
   	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
18

On the genealogy of the homo oeconomicus in Foucault, see also Reed 2009 and Dilts
2011.
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concerned with counter-acting thanatopolitical biopolitics, a concern which is treated in the
following section.
Affirmative Biopolitics and Posthumanism
At the heart of affirmative biopolitics, we find the idea that politics is no longer reduced to
concerns around the stabilization of political forms or institutions or alternatively their
critique, transformation and revolution. Instead, what is at stake in Nietzsche’s politics is the
very question of what it means to be human, or, in the words of Foucault, Nietzsche’s politics
is a biopolitics, that is a politics that acknowledges the animality of the human being and
“places his [the human being’s] existence as a living being in question” (Foucault 1990, 143).
On Esposito’s view, Nietzsche is one of the first who places the question of the human being
at the centre of his politics when he claims that politics will become “great politics”, that is, a
politics that takes on the question of the human being, the question of the human species in
continuity and contrast to other forms of organic and inorganic life. Nietzsche’s great politics
problematizes our understanding of what it means to be human. Here the human is thought
against the backdrop of the totality of life, human, animal, plant and other, and, moreover, is
thought as a form of life that is altered by its relation to other forms of life on which it is
deeply dependent. For Keith Ansell-Pearson, this new conception of the human is also
reflected in Nietzsche’s idea of the over-human according to which “the human is from the
beginning of its formation and deformation implicated in an over-human becoming, and that
this is a becoming that is dependent upon nonhuman forces of life, both organic and
inorganic” (Ansell-Pearson 2000, 177).
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Despite Nietzsche’s deep concern for the human and its future, his philosophy is best
described as post-humanist.19 More than any philosopher, Nietzsche has called for the need to
overcome the human, that is, overcome the traditional moral, rational and political
conceptions of the human being that have become completely obsolete and meaningless.
What stands in the foreground in Nietzsche’s posthumanist and affirmative biopolitics is no
longer the exclusion and extermination of degenerate and parasitic life but the affirmation of
all life. For Esposito, affirmative biopolitics is an example of affirmation of life, where
affirmation is not “the synthetic result of a double negation [as in Hegel], but instead the
freeing of positive forces, which is produced by the self-suppression of the negation itself”
(Esposito 2008, 102), or, in other words, where the negative is affirmed as what forms an
essential part of life. Affirmative biopolitics thinks the unity and continuity of the totality of
life where “no part of it can be destroyed in favour of another: every life is a form of life and
every form refers to a life” (Esposito 2008, 194).20
What distinguishes Nietzsche’s post-humanist and post-anthropocentric perspective is
a “cardinal point of view” according to which the human being is part and parcel of the
totality of life:
The totality of animal and plant life does not develop from lower to higher […] but
everything, at the same time and on top of each other and mixed up with each other
and against each other [übereinander und durcheinander und gegeneinander] (KSA
13:14[133]).
Nietzsche advocates the radical interrelatedness between forms of life which cannot be
dissolved into a temporal or a material progression. In a note from the Nachlass, Nietzsche
writes “Human beings do not exist, for there was no first ‘human being’: thus infer the
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Surprisingly, Nietzsche is not discussed in Cary Wolfe’s recent book on “What is PostHumanism” (Wolfe 2010).
20
Given the emphasis on all inclusive community and continuity between forms of life in
both Esposito’s and Nietzsche’s conceptions of affirmative biopolitics, they bear a strong
affinity with Donna Haraway’s trans-species egalitarianism and social bonding (Haraway
1997). 	
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animals” (KSA 10:12[1].95). Analogously, he also questions the very idea of organic life as
having a beginning: “I do not see why the organic should be thought as something which has
an origin” (KSA 11:34[50]). Nietzsche contests the view that life can be inscribed into a linear
temporal progression that distinguishes between qualitatively distinct evolutionary stages.
Instead, he insists on “continual transition” which “forbids us to speak of “individuals”, etc.;
the “number” of beings is itself in flux” (WP 520; cf. KSA 11:36[23]). Given the continuous
transition between all forms of life, Nietzsche even rejects the material distinction between
the inorganic and the organic as prejudice: “The will to power also rules the inorganic world
or rather there is no inorganic world. The ‘effect of distance’ cannot be abolished: something
attracts [heranziehen] something else, something else feels attracted [gezogen]” (KSA
11:34[247]). Nietzsche’s conception of the radical interrelatedness between forms of life has
influenced Gilles Deleuze’s idea of the becoming animal of the human being (Deleuze and
Guattari 1987, 232-309). Hence it is not surprising that Rosi Braidotti’s “nomadic subject”
bears such a strong affinity with Nietzsche’s vision of the human insofar as both reflect nonlinear, non-fixed, non-unitary forms of subjectivity that prefer “multiplicities and multiply
displaced identities” (Braidotti 2006, 201. See also Braidotti 2013).
Furthermore, Nietzsche holds that the vegetal and the animal live on in the human to
the extent that we cannot understand the human without considering its relation to the animal
and plant life the human being carries within itself and with which it is inseparably entangled:
“[t]he human being is not just an individual, but the continuation of the life of the whole
organic world in a specific direction” (KSA 12:7[2]). Nietzsche concludes that the whole
history of the organic world is active in the human being’s way of relating to the world.
Nietzsche offers himself as an example when he claims to have discovered that “the whole
pre-history and past of all sentient being, continues within me to fabulate, to love, to hate, and
to infer” (GS 54). Again, Rosi Braidotti’s description of Deleuzian nomadism bears a strong
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affinity with Nietzsche’s vision of the totality of life. According to Braidotti’s reading of
Deleuze’s nomadism, “[z]oe, or the generative force of non-human life, rules through a transspecies transgenic interconnection, or rather a chain of connections, which can best be
described as an ecological philosophy of non-unitary, embodied subjects and of multiple
belongings” (Braidotti 2006, 203).
The affirmation of the interrelatedness and interconnectedness of all forms of life and
their equivalence is so important for affirmative biopolitics because it counter-acts both the
racism and the speciesism found at the basis of thanatopolitics. Affirmative biopolitics
responds to the spurious creation of species both within humanity and between humans and
other animals that characterizes fascist biopolitics by affirming the continuity between
human, animal and other forms of life, thereby contributing to the pluralization of inherently
singular forms of life. Overcoming the barriers that western civilization has set up between
the human being and other forms of life is the objective of Nietzsche’s posthumanist and
affirmative biopolitics.21 Two examples can serve to illustrate this aspect of Nietzsche’s
philosophical project: first, against the view that value creation distinguishes the human being
from the rest of nature, Nietzsche holds that life itself is the source and origin of values and
value creation: “When we speak of values we do so under the inspiration and under the optic
of life: life itself forces [zwingt] us to establish values, life itself evaluates through us when
we establish values …” (TI “Morality” 5). Accordingly, for Nietzsche, life is an inherently
normative force to the extent that human values need to be thought of in their relation for and
against the values of other forms of life (Lemm 2015a, Lemm 2015b). Second, Nietzsche’s
attempt to overcome the barriers between human, animal and other forms of life is in many
ways comparable to the project of critical theory in Adorno, which seeks to undo the
biopolitical domination of nature both within and outside of the human being achieved
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See also Agamben 2004 on what he calls the anthropological machine.
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through the separation of human life from other forms of life by means of instrumental
rationality and representational thinking (Lemm 2010). Here what counts is establishing the
priority of an affirmative relation to nature that does not centre on the conceptual grasping of
an object by a subject. Such a non-dominating relation to nature passes through the image,
rather than the concept. Affirmative biopolitics “de-speciefies” animal life and this “despeciesization” passes through the deconstruction of culture and the claim that culture is
something inherently “human” (Lemm 2009). As such affirmative biopolitics closes the abyss
between nature and culture by affirming life as an inherently cultural force exemplified in the
cry of youth: “Only give me life, and then I will create a culture for you out of it!” (HL 10).
On this view, what links the human being to other forms of life is their inherent creativity.
Finally, the success of an affirmative biopolitics would depend on its capacity to
reverse the meaning of immunity. Rather than seeing in immunity only the potentially
destructive protection of life against the other, Esposito speculates whether immunity could
not also be seen as a way for the individual to open up to what is threatening to him or her in
order to alleviate the grip that one's own self-protection has over oneself, as a way of
protecting oneself from too much protection. Instead of protecting themselves against
animality, humans need to immunize themselves with animality: we need to start to break
down massively all the artificial and spiritual illusions with which we have sought to separate
ourselves for purposes of self-preservation from other living species. An affirmative
biopolitics needs to rethink what it could mean to create a new community with animals and
this would entail rethinking the sense in which our security is based on human animals being
predatory and dangerous to other living species. In an aphorism entitled ‘New Domestic
Animals’, Nietzsche tries to unsettle this anthropocentric idea of security and writes: “I want
my lion and eagle around so that I can always have hints and forebodings to how great or
small my strength is. Must I look down on them today and fear them? And will the hour
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return when they look up to me – in fear?” (GS 314). Rather than appeal to an immunitary
and life-negating conception of (liberal) rights for the sake of security and protection against
ourselves and others, the challenge of an affirmative biopolitics is to create new forms of
rights that would foster and enhance forms of life shared and in common with other animals.
In short, it would have to be a right of life rather than a right over life.
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Abstract
This review explores a number of legal-theoretical studies of the
encounter between law and biotechnology. Rather than attempt an
extensive compilation of scholarship, the review focuses on those
studies that have addressed the effects that biotechnologies (understood in the broadest sense) have had on the composition of legal
form. Although the relation between law and biotechnology is often
seen as being one in which law is applied to biotechnology as a kind
of prohibitory limit or regulatory force, this review explores some of
the ways in which biotechnological programs have challenged and
eroded the conceptual form of law. The hypothesis is that there is an
antagonistic relation between law and biotechnology and that this
antagonism is brought out in scholarship relating to the key areas in
which the encounter between law and biotechnology is played out:
intellectual property, governance and regulation, and those domains
of law that have incorporated technologies of DNA ﬁngerprinting.

321

ANRV327-LS03-15

ARI

23 September 2007

17:2

INTRODUCTION
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Biotechnologies evade deﬁnition. As composites of scientiﬁc knowledge, laboratory technique, economic strategy, legal form, and political engagement, they resist identiﬁcation
in terms of any singular technique or effect.
For example, to reduce biotechnologies to the
basic technique of recombinant DNA technology as it was developed in 1973 would be
to miss out on the complexities that matter to
theoretical analysis. Since its invention, gene
splicing has been expanded into a generalized
ﬁgure of technological mastery. Technically,
or practically, recombinant DNA technology
has become the instrument of applications
that have dissolved boundaries between private and public science and that have evolved
new institutional and economic contexts for
the life sciences. The enhancement and expansion of gene splicing technology is attributable in part to the development of complementary technologies such as polymerase
chain reaction (Rabinow 1996), which have
rendered molecular text even more tractable.
More recently, however, the very composition of molecular text has been transformed
by the shift from in vitro manipulation to in
silico modeling. Biotechnologies are increasingly becoming information sciences. As digital code becomes the common medium of a
host of overlapping and coevolving ﬁelds—for
example, bioinformatics, pharmacogenomics,
population genetics, forensic science, and synthetic biology—theoretical analysis has to
negotiate the complexity of a situation in
which a singular phenomenon—the gene—is
diffracted into multiple existences (for philosophical commentary, see Müller-Wille &
Rheinberger 2004).
As part of this process of expansion, gene
splicing has become a uniquely compelling
cultural metaphor. The technical ability to
cut and paste molecular texts has been extensively represented in diverse social commentaries on technological authorship, and these
representations have interesting feedback effects on the technical or instrumental compe-
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tences embodied in biotechnologies. Technical competences are conditioned by the forms
of knowledge in which they are reﬂected:
“Biotechnology has become an arena in which
society speaks back and in which the public
takes an interest in experts’ agendas, including
their research agendas. Of course, scientists
are not the only experts in the ﬁeld; biotechnology is making us into people who listen
to ethicists and philosophers and lawyers as
well” (Strathern 2006, pp. 17–18). Law and
biotechnology are linked by a feedback loop
of this sort. So although there have been
various legal or administrative deﬁnitions of
biotechnology—which are typically attached
to speciﬁc modes of recombinant DNA technology or speciﬁc conceptions of the gene
(see, notably, European Union 2001, Annex
1 A)—these deﬁnitions are themselves immersed in the economic, scientiﬁc, or political strategies that constitute biotechnologies.
From a legal-theoretical perspective, formal
legal categorizations are themselves unstable
symptoms of complexity.
Although socialization by means of cultural commentary is essential to what biotechnologies are, the difference between technique and commentary becomes problematic
in cases in which biotechnology becomes ﬁction science, namely, a projected application
that is considered to be scientiﬁcally plausible
and technologically feasible when subjected to
further research and investment (Baldi 2001,
p. 2). These ﬁctions are often made real by
the momentum of economic process; speculative biotechnological projects are embodied in corporate forms that serve as vehicles
for the attraction of venture capital and as legal enclosures for such proprietary technologies as might eventuate from research. The
role of law—and patent law in particular—
in reinforcing these ﬁctions has itself become
a productive theme in research (see Waldby
2002, Waldby & Mitchell 2006). This kind
of ﬁction science (particularly in the case of
biomedicine) is driven by a mode of speculative determinism; scientists imagine that they
already have a functional speciﬁcation of the
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biological entity or process they are trying to
ﬁnd; their doubts are as to the means of attaining it. But there is another species of ﬁction
science that arises when technique is overdetermined by commentary. For example, in the
case of Dolly the sheep, the ﬁrst successful attempt to clone a mammal by means of nuclear
transfer technology marked the emergence of
society into what the sheep’s engineers called
the age of biological control (see, generally,
Franklin 2007). In commentary, this single
technique was abstracted into a spectrum of
potential applications, ranging from the use
of animals as living pharmaceutical factories
to variations on the theme of human cloning.
Different modes of analysis ﬁx the potentialities of the technology in different ways; are
some of these interpretations more realistic
than others?
The multiple and diffracted character of
biotechnologies is reﬂected in the breadth of
legal-theoretical commentary. To some extent, these diverse approaches are contained
by established lines of disciplinary division;
scholars address the implications of biotechnologies for the particular subdisciplines of
evidence and proof, family law, intellectual
property, governance and regulation, or international trade. But biotechnologies have
had interesting and generalized effects on
the schematic composition of all these legaltheoretical approaches. Because the legal interpretation of biotechnology is just one of
many interlinked representations, legal scholarship has been drawn into conversation with
unfamiliar theoretical perspectives such as science studies and into renewed dialogue with
established conversation partners such as philosophy, anthropology, and economic history.
For example, scholars in the ﬁelds of science
studies and legal theory exchange concepts
and methods in their respective treatments of
the question of intellectual property rights in
biotechnology (see Hilgartner 1998; Pottage
2004, 2006b), the regulation of laboratory
work (Gottweis 1998), or the role of forensic science in the courtroom (Lynch 2003). At
the same time, law’s encounter with biotech-

nology has attracted the interest of anthropologists, who have been engaged by the cultural tropes that are elicited by the tension between legal form and biotechnological agency
(see, notably, Strathern 1999, 2006). Similarly,
the peculiar conﬁguration of technical, legal,
medical, and philosophical knowledge that
composes bioethics has renewed normative
legal theory (see Beyleveld & Brownsword
2004). How should these diverse theoretical perspectives on law and biotechnology be
compiled?
Rather than attempt an extensive catalog
of legal-theoretical perspectives on biotechnology, it might be more productive to begin
with a premise that is common to the most
innovative and interesting scholarship in the
ﬁeld: How do biotechnologies problematize
the structure of legal form? In what sense do
biotechnological instrumentalities undo legal
categories? According to Habermas, the cardinal vice of biotechnologies is that they collapse the traditional, categorical distinction
between the made and the grown, or between
“what is manufactured and what has come to
be by nature” (Habermas 2003, p. 46). Although the genetic constitution of domesticated species has been profoundly modiﬁed by
centuries of artiﬁcial selection, these methods
of breeding consisted in an essentially therapeutic mode of intervention, premised on “a
clinical mode of adjustment to the inherent
dynamic of nature” (Habermas 2003, p. 46).
Breeders merely inﬂected the natural process
of growth and evolution, but biotechnologies
reduce living tissues and organisms to inert
components that can be engineered and programmed: “[W]hat hitherto was ‘given’ as organic nature, and could at most be ‘bred’,
now shifts to the realm of artifacts and their
production” (Habermas 2003, p. 12). And although the objectifying, mechanistic vision
of the world is as old as the program of
modern science, biotechnologies no longer
encounter the organic world as an opaque,
resistant medium governed by immutable
rules. When everything can be made or
remade, there is no world of external
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regularities at all, only a world that exists
through human action or in default of human
action.
Habermas’s ethical rendering of biotechnologies is highly reductive, but philosophical
abstraction has a virtue. It gets at a question
that haunts many legal-theoretical approaches
to biotechnology: “Do we still want to understand ourselves as normative creatures—
indeed, what role should morality and law
play in the regulation of social interaction
that could as well get rearranged in normfree functionalist terms?” (Habermas 2003,
p. 15). Biotechnology might be construed as
a strange correlate or double of law. By extending the reach of human manufactures into
the texture of life itself, biotechnologies do
more than loosen the ontological consistency
of the grown; they also reveal the sense in
which the grown was produced and stabilized
by legal norms and institutions. Historically,
the very categories that biotechnologies render contingent—means/ends, persons/things,
manufactures/organisms—were produced by
the layering into law of enduring cultural conceptions of human life and human action. Although it would be an exaggeration to say that
these ﬁgures of the grown were legal artifacts, it is certainly true that legal form was
thoroughly implicated in the texture of human nature. Understandings of genealogical
relationship, bodily integrity, and human life
span were all closely informed by legal science (for a historical analysis, see Cayla &
Thomas 2002). By making these aspects of
human nature seem contingent and revisable,
biotechnologies directly challenge law’s historical claim to be the sovereign creator of
nature. In that sense, the distinction between
the grown and the made articulates a tension
between two ways of making nature, or between two forms of instrumentality.
Ironically, and precisely because they
threaten to instrumentalize the world so thoroughly, biotechnologies challenge the instrumentalist understanding of law as a means to
an end (on this understanding, see especially
Riles 2005). There are two bases to this chal-
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lenge. First, if biotechnology is (as Habermas proposes) a ﬁgure of radical instrumentality, then it is so radically instrumental that
it deconstructs the logical form of instrumentality. If anything and everything can be instrumentalized so that nothing has an irreducible nature, then all existences are conditional on intervention and ultimately on the
perception or observation that informs (potential) intervention. And in a world in which
there is no common or irreducible ontology, there are as many informing perspectives
as there are observers (see Luhmann 1995).
Patterns of causation or instrumentality are
referable to observational perspective, so that
both means and ends become effects of observation. Second, biotechnologies problematize
instrumental logic because, even as they seek
to reduce living processes to programmable
units, they encounter the fact that biological
processes are not themselves ordered by a linear causal logic; rather, they are emergent,
epigenetic, or self-organizing (see Pottage
2004). In one sense there is too much instrumentality in biotechnology; in another there
is too little. The effects are felt in the architecture of the legal distinctions between
persons and things, intention and materiality, or knowledge and object. By deconstructing these traditional distinctions, biotechnology undoes the instrumentalist logic that
they articulate. One way of surveying legaltheoretical studies of law and biotechnology
is to explore how this corrosion of legal form
is reﬂected in scholarship in the ﬁelds of intellectual property, governance and regulation,
and family and identity.

PROPERTY
The distinction between the made and the
grown structures the conceptual architecture
of the modern patent system. The doctrinal
concept of invention as it has evolved since
the early nineteenth century is thoroughly
infused with the logic of making or manufacturing. Indeed, nowhere in legal doctrine
is that logic more systematically developed
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than in the ﬁgure of the invention. The essential characteristics of patentable ingenuity
express an implicit theory of making: Ingenuity is original—or originating—in the sense
that it entirely controls the form, structure,
and articulation of the artifacts in which it is
embodied; ingenuity can be reduced to textual
form without losing any of its genetic potency
(see Biagioli 2006); ingenuity forms a design
whose exemplars can be reproduced in multiple copies by means of a process of industrial manufacture. From the early twentieth
century onwards, this ﬁgure of invention was
confronted with biological inventions, which
could not be described, explained, or reproduced in the same manner as machines or
mechanically reproduced artifacts. In a number cases, judges drew on the distinction between discovery and invention, or between
products of nature and manufactures, in an
attempt to draw the distinction between the
made and the grown. These unsystematic attempts were ﬁnally, and somewhat abruptly,
brought to an end by the decision of the U.S.
Supreme Court in Diamond v. Chakrabarty
(1980), which cleared the way for the routine
patenting of biotechnological inventions by
holding that invention could encompass the
grown as well as the made. In Chakrabarty,
the essential doctrinal question was whether a
genetically engineered microorganism could
qualify as a manufacture in the sense of the
U.S. patent statute. The answer—that “anything under the sun that is novel and made by
man is patentable”—afﬁrmed the novelty of
an invention, rather than its mode of origination or reproduction, as the essential qualiﬁcation for patentability. A new organism was
every bit as novel as a new machine.
In U.S. patent law, this maneuver effectively closed off fundamental doctrinal
questions about the patentability of biological
and biotechnological inventions. Indeed, the
broader effect of the decision in Chakrabarty
was “to normalize genetic engineering by
providing forms and methods of discourse
that made the applications of the technique
seem amenable to control” ( Jasanoff 1995,

p. 140). In Europe, by contrast, legal form
did not have these effects of normalization or
domestication. Given a quite different conﬁguration of political interest and institutional
structures, legal form became the medium
or expression of competing normative interpretations of biotechnology. Political
campaigns against the patenting of genetic
inventions were able to exploit provisions in
the European Patent Convention that allow
parties other than claimants to inventorship
to oppose the granting of a patent on the
grounds of morality or ordre public. This form
of opposition procedure allowed political parties and nongovernmental organizations to
turn the texture of patent law doctrine into a
matter of sustained political interest. And the
extensive debate surrounding the European
Biotechnology Directive of 1998 meant that
the texture of doctrine became even more
thoroughly permeable to legislative debate,
national plebiscites, and expert evaluation
(see, generally, European Union 1998).
Unsurprisingly, legal-theoretical scholarship
is sensitive to these variations in the mode
of acculturation of biotechnologies, so that
different political and institutional landscapes
are reﬂected in styles of commentary.
Scholarship in the United States has
tended to approach the decision in
Chakrabarty from the perspective of a
critique of economic power (see, generally,
Thackeray 1998). Patent doctrine, as interpreted and developed by judges, is theorized
as a more or less responsive instrument
of the economic interest. The refusal of
the Supreme Court in Chakrabarty to the
deploy the distinction between discovery
and invention as a limit on patentability is
seen as the outcome of strategies that had
been pursued by the life science industries
since well before the era of biotechnological
invention (see Kevles 1998). This form of
economic critique is not exclusive to the
United States (see, notably, Dutﬁeld 2003,
Drahos & Braithwaite 2002), but the mode of
politicization of biotechnologies in Europe
has given rise to a style of scholarship that
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is rare in the United States. Because the
European Patent Convention treats morality
as an effective criterion of patentability, certain strands of scholarship in Europe address
the tension between discovery and invention
not as an index to economic power but as a
symptom of controversy as to the meaning of
morality in the age of biotechnology. In one
approach, the question is referred to practical
reasoning: What normative content should
be ascribed to the notion of morality as it is
deployed in the context of patent law (see, for
example, Beyleveld & Brownsword 2004)?
Other perspectives are more self-consciously
interventionist. For example, in France legal
theory has become a resource for political
opposition to what are seen as the socially
corrosive effects of biotechnology (see FabreMagnan & Moullier 2004, Supiot 2007).
Although these interventionist arguments
often resemble political critique more than
theoretical analysis, they are interesting
because they shift attention to the form of
patent law rather than its instrumental uses.
The argument emerges from the doctrinal distinction between discovery and invention. One of the more persistent arguments
against the moral validity of biotechnology
patents is that they illegitimately treat natural products as man-made artifacts, thereby
undoing the prestige of the grown and sanctioning the appropriation of resources that
should remain common or uncommodiﬁed.
When the invention in question is a human
gene sequence, the emphasis of the argument
shifts to human dignity: To grant a private
monopoly over a component of the human
body is to subvert the peculiar form of dignity that post-Enlightenment philosophy attributed to human beings as ends in themselves (see Beyleveld & Brownsword 1998,
Edelman 1999). The theoretical import of
these objections becomes clearer if they are
rephrased in more abstract terms; in effect,
the argument is that law should not be treated
as an instrument of instrumentalization. This
last phrase is not an empty tautology. Rather
than ask the ﬁrst-order question of what
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ends patent law should serve—which biotechnological techniques or artifacts should be
patented and which should not?—these critiques ask a second-order question: Is law really just a means to an end? They argue that
to treat law as a mere means, as an instrument
for the execution of any manner of end, and
more precisely as a mute medium for the deployment of biotechnological projects, would
be to denature legal form. Supiot (2007) argues that law, and more precisely the legal
form of the person, is both the condition and
the expression of a particular kind of rational
or normative architecture. This is an effect
of historical momentum rather than natural
law. As a repository of sedimented traditions,
legal form has acquired the anthropological
function of conditioning and delimiting individual existences; legal institutions inscribe
each individual into a logic of kinship, sexual division, and chronology in such a way as
to deny fantasies of individual self-creation
or self-sovereignty. These are precisely the
institutional coordinates that biotechnology
threatens to dissolve.
In a sense, it is already too late for this
mode of critique; the valorization of legal tradition is now necessarily “a political act of selfreferential moral action” (Habermas 2003,
p. 26), and a tradition that is self-consciously
deployed rather than silently effective is no
longer a tradition. But Supiot’s argument exposes a question that is usually overlooked
in analyses of biotechnological invention; it
reveals (in polemical terms) the terms of a
more general corrosion of legal form. Precisely because it is the purest doctrinal discourse of instrumentality, patent law expresses
the double bind described in the introduction
to this review. On one hand, patent law is programmed to construe technological interventions in instrumentalist terms, which makes
it seem the ideal servant of biotechnology.
On the other hand, because it construes technology in instrumental terms (inventive ideas
imprint or inscribe useful human designs in
matter), patent law is vulnerable to the deconstruction of instrumentalist logic by biological
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process. Again, there is at once too much instrumentality and too little. This might be
conceived as a point at which patent law itself becomes especially interesting as a technology that reproduces the made (invention)
and the grown (nature) (Strathern 2001). But
returning to the theme of legal form, patent
law still works with a theory of instrumentality that is premised on the distinction between
the grown and the made. Political critique responds to the dissolution of those terms by
reviving them as tradition, whereas theoretical critique exposes the inability of patent law
to fabricate coherent patent rights in relation
to emergent biological process. Both modes
of critique reveal a crisis of legal form; what
would be required is not just cognitive adjustment on the part of patent doctrine, but rather
a reinvention of the tradition of patent law in
such a way as to enfranchise it from its commitment to the notion that there are two kinds
of kind in the world: the grown and the made.
Two widely publicized Canadian cases illustrate the point. In Harvard v. Commissioner of Patents (2002) before the Canadian
Supreme Court, the question was almost exactly that addressed by the U.S. Supreme
Court in Chakrabarty: Was a genetically engineered organism—in this case a mouse—a
manufacture or a composition of matter? Unlike its counterpart in the United States, the
Canadian court started with the distinction
between the made and the grown and held that
because representatives of the patented variety of mouse were both made and grown the
new variety could not count as an invention.
Although the inventor had invented and manufactured the gene construct that was inserted
into each mouse embryo, the ultimate products (adult mice bearing the trait conferred
by the construct) were grown through natural metabolic and ontogenetic processes. The
mouse as a whole could not be a manufacture because its material form was not entirely
structured or programmed by the patented
idea. Only two years later, deciding the celebrated case of Monsanto v. Schmeiser (2004), a
majority in the Canadian Supreme Court held

that to reproduce knowingly a plant containing a patented gene construct was to infringe
the patent. Although the patent encompassed
only the gene construct rather than the whole
plant, by reproducing plants containing the
gene construct the defendant had made unauthorized use of the patented invention: “[I]f
an infringing use were alleged in building a
structure with patented Lego blocks, it would
be no bar to a ﬁnding of infringement that
only the blocks were patented and not the entire structure” (Monsanto v. Schmeiser 2004, at
paragraph 42).
What the Harvard and Schmeiser decisions
leave unresolved is how or where to draw the
line between the grown and the made. Unlike
the Chakrabarty decision, the two Canadian
decisions open the question of whether an organism can be a manufacture or composition
of matter into the broader question of the
normative principles that (should) inform the
structure of patent law and that might condition its instrumental uses. Both decisions
deal with inventions that are hybrid in the
sense that they belong simultaneously to two
distinct orders of being, or to two kinds of
kind. The distinction between these two orders of being is made according to their respective genetic principles, biological heredity in one case and inventive design in the
other. Only the latter accords with the instrumentalist logic of patent law, which expects that inventive ideas should be entirely
reducible to writing. In both Harvard and
Schmeiser, the court reduced a difference to
a relation of proportionality, or of parts to a
whole. The analogy between a gene construct
and a block of Lego not only collapses the
difference between the grown and the made,
but it does so by the distinction between tangible and intangible things, or between form
and matter. The proper object of intellectual
property is the idea or design that informs and
structures each exemplar or embodiment of
an invention, and it is at the level of design
that the tension arises. Again, the problem
here is that patent law’s commitment to the
distinction between the grown and the made
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prevents it from exploring other modes of
existence.
The expansion of transnational intellectual
property regimes has recently become a central focus of theoretical and historical scholarship (see Drahos & Braithwaite 2002, Maskus
& Reichman 2005, Sell 2003). There is a
sense in which the emergence and functioning of many of these regimes are attributable
to the global expansion of the biotechnology industry. According to the most succinct
deﬁnition, transnational law is “law that is
neither supranational nor international, but
which is made by the parties themselves”
(Delmas-Marty 2003, p. 27). These parties—
global corporations, nongovernmental organizations, agencies of international organizations, academic institutions, novel forms
of tribunal or arbitration panel—are collectively fabricating a form of intellectual property law that is quite different from the international regimes of the late nineteenth
and early twentieth centuries. Whereas the
great intellectual property conventions of the
nineteenth and twentieth centuries were conceived by formally equal state actors with
shared paradigms of scientiﬁc and technical
knowledge, broadly similar understandings of
creativity, and common political justiﬁcations
of intellectual property, transnational intellectual property is not produced by the replication of homogenous doctrine. Transnational
discourses of intellectual property are addressed to new and expanded constituencies,
they negotiate diverse conceptions of authorship or creativity, and they articulate novel
conﬁgurations of law, politics, economics, and
science (see Coombe 2003). Global intellectual property is now diffracted into a multiplicity of interpenetrating regimes, each of
which links intellectual property into the discourses of economics, development, human
rights, culture, and biomedicine, respectively
(see Helfer 2004).
Biotechnology has played a signiﬁcant role
in creating these discursive networks. In two
particular areas, the discourse of molecular information has drawn diverse actors and per-
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spectives into a common horizon so as to complicate homogenous doctrine. In one case,
that of global health within the framework of
the TRIPS (Trade Related Aspects of Intellectual Property Rights) agreement (see Abbott
2005), the economic or industrial understanding of biotechnology enters into a tension with
the therapeutic promise of biotechnology.
From an economic perspective, biotechnology is an industry like any other, and biotechnological innovation falls squarely within the
remit of the so-called patent bargain. There
are variations on the theme of the patent bargain (see Mazzoleni & Nelson 1998), with the
most essential justiﬁcation that patent rights
work prospectively as incentives to encourage innovation and retrospectively as rewards
for increasing the fund of public knowledge.
Against this, the biomedical interpretation
of biotechnology emphasizes its potential for
tackling global health issues and suggests that
pharmaceuticals should be available as a human right rather than as a public contractual
beneﬁt. Indeed, one might say that the controversy surrounding the interpretation of the
Doha Declaration (Médecins sans Frontières
2004) is not so much a dispute between interested actors as a conﬂict between two discursive rationalities: economics and human
rights (see Fischer-Lescano & Teubner 2004).
Whereas, in the case of global health, intellectual property doctrine is challenged by a political or moral interpretation of technological potential, in the case of bioprospecting
heterogeneous interests are brought together
by the industrial program of natural products
research.
Natural products research is premised on
the observation that many of the most familiar and successful pharmaceutical agents have
been based on compounds found in nature. In
the latter part of the twentieth century, pharmaceutical corporations began to undertake
various kinds of bioprospecting activity in an
attempt to exploit these natural genetic variations. Since then, commercial and academic
participants have taken differing views on the
viability of screening natural compounds for
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pharmaceutical activity, and many biotechnology corporations now favor rational drug
design rather than bioprospecting as an approach to drug discovery. Those corporations
that engage in bioprospecting are ultimately
interested in molecules with interesting therapeutic or industrial properties, but access to
these molecules is often mediated by local ethnobotanical knowledge: The most interesting pharmaceutical candidates are often plants
that are recognized in traditional medicine
(see Jaszi & Woodmansee 2003). Ever since
1992, when the parties to the Convention on
Biological Diversity afﬁrmed that genetic resources were not the common heritage of humankind but rather the resources of sovereign
states, access to plants and the knowledge associated with them have involved extensive
legal and political negotiation. Pharmaceutical corporations now enter into complex bioprospecting contracts that include not only
agencies representing the authors or providers
of the resource, but also a broad set of intermediaries such as academic institutions,
governmental agencies, and corporate subsidiaries. The form of these contracts reﬂects
the purpose of the convention as “an instrument to promote the equitable exchange
of access to genetic resources and associated
knowledge for ﬁnance, technology and participation in research” (Convention on Biological Diversity 1996, paragraph 1.1).
Bioprospecting has become the focus of
some of the most innovative scholarship in
the ﬁeld of intellectual property. The question of how property rights are indexed to the
ﬂuid character of molecular information and
cultural authorships is addressed by a number
of anthropological studies. Hayden (2003a,b)
starts from the premise that bioprospecting contracts draw on too many idioms of
entitlement: “In what idiom—territoriality,
nationalism, cosmopolitanism, authorship—
will biological collections be attached to social relations, interests, and claims?” (Hayden
2003a, p. 368). As a result, given that there
are inevitably too many grounds for claiming or justifying ownership of genetic re-

sources, the attribution of property rights becomes a transparently constructive operation:
“[P]rospecting agreements do not merely direct the trafﬁc in resources but rather help generate their constituent subjects and objects”
(Hayden 2003b, p. 127). In related studies,
Brush (1999) surveys the complex relations
between cosmopolitan plants and the diverse
groups that were historically responsible for
their cultivation and conservation, whereas
Greene (2004) explores how indigenous peoples resolve themselves into political agents so
as to stake prospective ownership claims to genetic resources. Coombe (2003) addresses the
nature of the global process in which novel intellectual property concepts and institutions
emerge from bioprospecting practices. The
analysis focuses partly on the paradigm of solidarity that is fostered by the idiom of bioprospecting, which “asks ‘us’ to embrace impoverished others as subjects on whom ‘we’
are or might at some future point be dependent [for genetic resources]” (Coombe 2003,
p. 280) and partly on the expansion of the conception of authorship beyond the narrowly
economic interpretation of Western intellectual property law and into discourses of human rights and cultural distinction.
Against the background of these discussions of biotechnology and intellectual property forms, the specter of Terminator technology emerges as a strangely conservative ﬁgure.
The technology itself is highly innovative,
but political and normative responses have
turned it into an expression of familiar modes
of appropriation and familiar logics of property. Terminator technologies ﬁrst emerged
in 1998 in a U.S. patent that claimed an array
of gene sequences that, when activated, would
express a toxic protein, preventing further development of the cells that composed the seed
tissues of the maturing plant. The invention
was designed to prevent proprietary plants
from developing seeds that could be saved
by farmers and used to reproduce the genetic
property of agricultural biotechnology corporations. By programming the maturing plant
to act as a kind of proprietary automaton,
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Terminator technologies sought to turn living organisms into enclosures of genetic information. But this technology is an instance
of ﬁction science in that it exempliﬁes “the
way in which innovative designs take account
of prospective interests in, uses of, and resistances to alternative material arrangements”
( Jordan & Lynch 1998, p. 776). Ever since
the ﬁrst Terminator patent was granted, various studies have made the point that it was an
ongoing research program rather than a ﬁnished product. And since 1998 this research
program has been characterized in different
terms, some of which have been reﬂected back
into the form of the technology. For example,
in response to complaints about unnatural effects of Terminator technologies on the reproductive cycles of plants, the biotechnology
laboratories proposed a version in which proprietary traits would become optional extras;
plant seeds engineered to carry a premium
trait would be reproducible naturally, access
to the proprietary trait being conditional on
payment of a fee or royalty for the appropriate chemical-inducing agent. In yet another guise, Terminator technology evolved
from an intellectual property mechanism into
an instrument of environmental protection;
Terminator sequences could be used to excise transgenes from plant tissues to prevent
their accidental dispersal through genetic drift
(Keenan & Stemmer 2002).
Legal commentaries have addressed
Terminator technologies as a means of restoring a logic of ownership that is eroded by the
global expansion of agrobiotechnology. For
example, Swanson & Goeschl (2005) suggest
that the evolution of Terminator technologies
can be seen as a rational response to the problems of enforcing intellectual property rights
in certain jurisdictions; biological property
is just an alternative means of realizing institutional property. Another line of argument
emphasizes the sense in which Terminator
technologies reinforce corporate power by
turning biotechnologies into “strange life
sciences that conspire against the marvelous
property of living things to reproduce them-
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selves and multiply in farmers’ ﬁelds so that
capital can reproduce and multiply in investors’ bank accounts” (Berlan & Lewontin
1998). The maneuver of folding biological
property back into familiar logics of appropriation can also be seen in doctrinal legal
discussions of the nature of plants as objects
of property. In broad terms, the ability to turn
plant genomes into programmable text—
which is exactly what Terminator technology
seems to do—is taken to represent a profound
transformation in the legal existence of plants;
plants now become “genetic datasets” ( Janis
& Smith 2006), or embodiments of digitally
archived information. The notion that recombinant DNA technology now resembles
digital information processing is speciﬁcally
applied to Terminator technologies, which
are seen as examples of “the instantiation of a
proprietary rule in genetic code” (Burk 2002,
p. 114). Ultimately, the more dramatically
researchers can reduce the complexity of
biological organisms, the better they can turn
these organisms into instrumentalizable media and simultaneously reduce the difﬁculties
(and the interest) of the encounter between
biotechnologies and patent law.

GOVERNANCE
Biotechnologies have not only generated new
challenges for legal governance; they have also
elicited new idioms and referents for governance and regulation. The challenges arise
principally from the commercialization of genetically modiﬁed organisms (GMOs), the introduction of various modes of genetic testing and identiﬁcation, and the emergence
of a global market in genetic information.
Regimes of legal governance seek to adapt the
languages of regulation, liability, compensation, and insurance to the speciﬁc potentialities (risks and opportunities) of transactions in
biotechnology. As a result, these new governmental norms are structurally coupled to the
evolving character of biotechnological knowledge and to the complexities of molecular information. This mode of coupling is multiple
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and reﬂexive. For example, in debates concerning the risks of biotechnology, scientiﬁc
practices and representations are mobilized
as resources for political argument, and this
politicization of the technical is ampliﬁed by
the role of politics in framing research agendas and securing budgets (for a case study,
see Lassen et al. 2002). But the translation
of biotechnological knowledge into governmental policy is creative in other ways; it generates new artifacts of governance, either in
the sense that genetic information becomes
the object of governmental interventions or
in the sense that molecules themselves become agents or media of normative regulation. The most innovative scholarship in
this area explores these interpenetrations of
governmental schemes and biotechnological knowledge. The broader approach treats
biotechnological knowledge as a novel variation on the familiar themes of biopower (Rose
2006) and governmentality [for the original speciﬁcations of the theory, see Foucault
(1978), and for commentary, see Rose (1999),
Rose et al. (2006)]. At another order of scale,
scholars undertake more speciﬁc investigations into the molecularization of normative
form (Gottweis 1998, Lezaun 2006).
Biopower (see, generally, Foucault 1978)
has long been a familiar theme in legaltheoretical scholarship, and it has recently
been reviviﬁed by the critical studies of
Agamben (1998) and Hardt & Negri (2000).
One of the key insights of Foucault’s presentation of biopower was the proposition that
“the action of norms replaces the juridical system of law as the code and language of power”
(Ewald 1990, p. 159). Norms were articulated
by the set of practices, policies, and pastoral
exhortations that shaped the expression of
individual sexuality and that articulated a
governmental interest in fertility. These
normative (self-) descriptions might or might
not have been channeled through legal rules
and institutions; the point was that they were
productive rather than repressive. They were
directed to the enhancement of life and to
increasing the productivity and value of indi-

vidualized and collective biological existence.
Recent studies have described the emergence
of governmental strategies designed to enhance the molecular potentiality of the body
rather than rates of fertility; life is “imagined,
investigated, explained, and intervened
upon at a molecular level—in terms of the
molecular structure of bodily components,
the molecular processes of life functions, and
the molecular properties of pharmaceutical
products” (Novas & Rose 2000, p. 487). The
proposition is not that molecular information
has replaced or eclipsed other resources for
(self-) identiﬁcation, nor do scholars suggest
that no sources and techniques of biological
citizenship exist (Rose & Novas 2003) that
are not directly derived from the molecular
gaze. Nevertheless, some do argue that
biotechnology informs an entirely new theme
of governance that colonizes legal form just
as effectively as earlier modes of biopower.
As in the classical model of biopower,
which distinguished the life of the population from that of the individual, there are two
interlinked dimensions to the molecular gaze
(Rose 2006). In one register, molecular potentiality is a concern of governmental institutions, which seek to maximize the value of the
genetic variations represented in their populations and to modulate the economic and
social costs of disease. For example, genome
mapping has generated the ﬁgure of the single
nucleotide polymorphism (SNP), which has
been absorbed into governmental discourses
as an index to variations within populations:
“[T]he science itself, and the recognition of
the variability of the human genome at the
level of the single nucleotide, immediately
open up a new way of conceptualizing population differences—in terms of geography and
ancestry—at the molecular level” (Rabinow &
Rose 2006, p. 207). Molecular cartographies
have various governmental uses. One such use
is premised on genetic testing in areas such
as employment, education, parenting, criminal law, and insurance (Rose 2006, chapter 4).
In another kind of strategy, molecular cartographies are the basis for the exploitation
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of an emerging form of biological capital;
governments, often in alliance with private
corporations, have turned genetic information into a marketable resource for consumption in commercial biomedicine (Waldby &
Mitchell 2006). Extending this governmental
logic, categories of race are appropriated and
reshaped in patent speciﬁcations as ways of
extending the period of time for which certain pharmaceutical inventions remain under
patent (Kahn 2006). In these various ways, “a
modiﬁed biopolitical rationality in relation to
health is taking shape, in which knowledge,
power and subjectivity are entering into new
conﬁgurations, some visible, some potential”
(Rabinow & Rose 2006, p. 213).
In another register, molecular potentiality is the medium in which individuals sculpt
their own selves in the light of information
about their susceptibilities to disease or their
reproductive potential. Information gathered
from genetic testing becomes a resource
for the constitution of somatic individuality
(Novas & Rose 2000); in an alternative formulation, discourses and information drawn
from biotechnological knowledge are said to
extend and reinforce existing projects of bioindividuation (Memmi 2003). Already, the
ﬁrst participants in assisted reproduction were
moral pioneers (Rapp 2000) in the sense that
they experimented with new normative idioms, and this mode of bio-individuation is
increasingly linked to governmental expertise by a relation of reciprocal constitution:
In the context of medical care, the individual becomes “skilled, prudent and active,
an ally of the doctor, a proto-professional”
(Novas & Rose 2000, p. 489). Indeed, developing the Foucauldian model of biopower,
Memmi (2003) argues that the biopolitical
regulation of life is increasingly delegated to
the individual, in forms that are “encouraged,
guaranteed, and supported by the state itself”
(p. 292). Biopower is individualized and incarnated in an operation of bioreﬂexivity.
Biopolitical strategies now include private
corporate research programs in genetic diagnostics, targeted therapy, and pharmacoge-
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nomics; indeed, one might say that this mode
of research is one of the essential characterizing features of contemporary biopower. More
precisely, it reveals a particular variation on
the theme of governance as risk management.
As with the classical forms of biopower studied by Foucault, research programs in genetic medicine have interdependent cognitive and normative effects. Biomedicine is an
epistemic project in the sense that it construes the world according to a particular set
of diagrams, categories, and traces, but this
epistemic horizon also conditions the (self-)
formation of subjects across an increasingly
broad range of social discourses. One effect
of the rise of biomedicine has been the parallel expansion of the domain of the therapeutic.
Sunder Rajan (2006) argues that aspects of human existence are increasingly characterized
as conditions or illnesses that are susceptible
to diagnosis and treatment by molecularized
therapies, with the effect that individuals increasingly become the site of calculations as
to research risks and market risks: “genomic
information that conﬁgures individual subjectivities as those of patients-in-waiting by foretelling future possible illnesses also very much
conﬁgures their subjectivities as consumersin-waiting for drug development companies
looking to increase their market” (Sunder
Rajan 2006, pp. 143–44).
Two points are essential here. The ﬁrst
is that bioreﬂexivity is premised on a calculus of risk rather than a tension between the
normal and the pathological, the effect being
“a reconﬁguration of subject categories away
from normality and pathology toward variability and risk, thereby placing every individual within a probability calculus as a potential target for therapeutic intervention”
(Sunder Rajan 2006, p. 167). The second is
that this risk calculus simultaneously mobilizes and defers the risks inherent in biotechnologies. Precisely because it tries to instrumentalize complex and emergent biological
processes, biomedical research is necessarily a speculative activity, but the core strategy of biomedicine is to make this mode
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of speculation economically productive by
drawing investors and consumers into parallel modes of orientation to the future, both
of which treat research risk as capital. Investors are invited to gamble on the stock
market prospects of proﬁtable research programs, while consumers are invited to incorporate the promise of effective diagnosis and
personalized therapy into their own modes of
bio-individuation. These two modes of speculation link up at the point where individuals as
patients-in-waiting also constitute themselves
as consumers-in-waiting; on one hand, these
potential consumers form the market that
guarantees (in the mode of futurity) investors’
stakes, while on the other hand increased investments extend and reﬁne the range of diagnostic and therapeutic options with which
individuals have to reckon in their capacity as patients-in-waiting. The outcome—the
standing imperative for a wide range of actors “constantly to calculate their futures precisely because of the difﬁculty of calculating
them” (Sunder Rajan 2006, p. 177)—is a speciﬁc variation on the predicament of individuality as it is described in Foucault’s discussions
of biopower.
This scholarship reveals one facet of bioreﬂexivity as a normatively productive operation
that constitutes and holds together diverse
forms of biopolitical entities. Other forms of
scholarship reveal another, equally signiﬁcant,
mode of bioreﬂexivity, in which uncertainty is
not capitalized as a resource but accentuated
and dramatized as a political predicament.
This mode of reﬂexivity is nicely brought
out in studies of the so-called precautionary principle (Godard 1997, Noiville 2003,
Sunstein 2005). The essential premise of the
precautionary principle is that technologies
that have the potential to cause massive and
irreversible harm should be subject to regulation even in the absence of clear evidence
of the likelihood of harm, with the burden
of proof placed on proponents of the technology. Given the importance of technological innovation to economic development, the
precautionary principle effectively becomes

the basis for a very speciﬁc mode of balancing technological evolution against potential
social harm. The global reach of the precautionary principle was negotiated in the debate
surrounding the adoption by the World Trade
Organization of the Cartagena Protocol on
Biosafety (2000), which addressed the marketing of GMOs. The ﬁnal text was a compromise between the precautionary principle
and the science-based approach favored by
the United States; it gave some recognition
to the notion of precaution by recognizing
that nations were not obliged to justify trade
restrictions on the importation of GMOs on
the basis of speciﬁc scientiﬁc evidence (which
was the approach pressed by the United States
as a principal global exporter of GMOs), but
the precautionary principle was not named as
such in the text of the Protocol, nor were its
normative premises developed to any extent.
So the precautionary principle represents only
one approach to the problem of governing
the risks of biotechnology, and it has been
widely criticized as a conceptually incoherent
formula that is at best a cause of economic
paralysis and at worst a generator of increased
social risk (Sunstein 2005). Nevertheless, the
principle serves as an interesting case study in
the mobilization of bioreﬂexivity in the construction of normative form.
Ewald (2002) situates the precautionary
principle in a genealogical diagram of different governmental and legal strategies for
managing risks and accidents: legal liability,
social solidarity, and precaution. This diagram
traces the transformation within governmental or regulatory logic of a set of terms that
are each essential to the theme of instrumentality: causation, prediction, and compensation. The classic liberal-legal regime of liability was based on the principle of prudence
in the sense of moral self-mastery and selfrestraint. It was left to each (legal) person to
apprehend and engage with causal processes
according to their own volition, and a failure
of prudence automatically entailed the attribution of liability: “[I]t is I who was unable to
take a particular element into account; it is I
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who did not understand the laws of nature or
was unable to use them. In any case, and always
without exception, it is my fault” (Ewald 2002,
p. 275). The obverse of liability was the legal
right to damages; in cases in which there was
loss without liability, the legal regime made
no provision for pure victims. Regimes of solidarity corrected this failing by shifting from
a principle of prudence to a principle of insurance. Just as regimes of biopower apprehended death as a permanent social fact rather
than an individualized event (Foucault 1997,
p. 217), so in regimes of solidarity responsibility “is no longer the attribute of a subject, but
rather a consequence of a social fact” (Ewald
2002, p. 280). Obligations to make compensation did fall on individual subjects, but only in
terms of a social-contractual calculus of fairness and ability to pay. Although social facts
and laws exceed the cognitive capacities of individuals, there is a sense in which the logic of
insurance-based solidarity assumes that contingencies can be assessed and accounted for
from some superior vantage point. In other
words, the regime of solidarity does not entirely give up on causal analysis. By contrast,
the regime of precaution entirely abandons
any pretension to master social contingencies.
In one sense, this inability to master social contingencies arises because the stance
of precaution corrodes the available grounds
of predictive knowledge and risk assessment.
It thoroughly relativizes scientiﬁc knowledge
by deconstructing the social and cognitive architecture of scientiﬁc paradigms. First, it extends the time frame for catastrophe into a future that extends well beyond the usual span of
plausibility of scientiﬁc theories, thereby undermining knowledge by confronting it with
its future obsolescence. Second, it turns scientiﬁc disciplines into incoherent and internally
contested bodies of knowledge by giving particular weight to fringe positions that are usually externalized by the process of scientiﬁc
paradigm formation. Moreover, by emphasizing the catastrophic and irreversible nature
of potential harm, the idiom of precaution
disqualiﬁes the use of insurance as an effec-
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tive means of compensation. Ultimately, the
regime of precaution is predicated on suspicion rather than risk analysis. Decisions have
to be made, but they are made “not in a context of certainty, nor even of available knowledge, but of doubt, suspicion, premonition,
foreboding, challenge, mistrust, fear, and anxiety” (Ewald 2002, p. 294). Ewald presents the
precautionary principle as one of many instruments of “reﬂexive modernization” (Ewald
2002, p. 295) and more precisely as a response
to a situation in which scientiﬁc knowledge—
rather like society itself—encounters its own
limits. Arguably, this understates the persistence of reﬂexivity. One might say that the
reason the paradigm of solidarity and insurance falls away is that the representation of
the social as whole aggregate becomes untenable; the basic condition for the emergence
of the precautionary principle is the disaggregation of society into a number of differentiated discourses, each of which evaluates
risks to society as a whole in terms of its own
cognitive schemata and normative objectives
(see, generally, Luhmann 1989). To the extent
that there are systematized forms of probability calculus or actuarial reckoning, the meaning of these analyses is reconstructed in accordance with the speciﬁc logic of each discursive
rationality.
In what sense does the precautionary principle link this general predicament of risk, reﬂexivity, and social differentiation to the contingencies of biotechnology in such a way
as to constitute a speciﬁc mode of bioreﬂexive governance? One might begin with
the proposition that the principle of precaution is premised on a particular characterization of risk. The political theme of “sanitary
vigilance [vigilance sanitaire]” (Memmi 2003,
p. 282) represents risk as a physical or corporeal phenomenon: Risks are apprehended not
as indices of potential economic loss but as
traces of a prospective danger to the integrity
of the human body or of the environmental
networks in which bodies are (still) immersed.
The body is again mobilized as a biopolitical
device. And regulatory attention to GMOs is
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motivated by concerns about just this sort of
corporeal risk: To what extent might transgenes be incorporated into wild species by
means of genetic drift, and what might be the
ecological impact of genetic drift? To what extent does the intensive use of antibiotic agents
in plant modiﬁcation put consumers’ health
at risk? To what extent might metabolites
formed from transgenic organisms be passed
up the food chain, and with what toxicological
risks? From this perspective, the precautionary principle as it has evolved in European politics articulates a particular kind of biopolitical
strategy. In the theme of sanitary vigilance as
it is deployed by a new constituency of political actors (Memmi 2003, p. 283), the bodyat-risk materializes and warrants the kind of
suspicion that sustains the precautionary principle. The body-at-risk becomes an emblem
of political commitment and a motive for the
“doubt, suspicion, premonition, foreboding,
challenge, mistrust, fear, and anxiety” (Ewald
2002, p. 294) that make the precautionary
principle so corrosive of scientiﬁc knowledge.
This mode of bioreﬂexivity is the obverse
of bioreﬂexivity as it is mobilized in the making of commercial biomedicine. Commercial
programs in genetic diagnostics and pharmacogenomics exploit one variation on the
theme of corporeal risk; speculative research
programs are sustained by replicating bodily
risk into the two complementary ﬁgures of
the patient-in-waiting and the consumer-inwaiting (Sunder Rajan 2006, chapter 4). Both
ﬁgures are produced from within the medium
of corporeal risk. The political program of
health vigilance recruits corporeal risks in an
entirely opposite way; it does not share the assumption that risks can be addressed and mobilized within reﬂexive processes of individuation; instead, it constantly accentuates and
dramatizes risk in order to promote a particular political program. Corporeal risk becomes a kind of surplus value of social differentiation, which is drawn upon by political
critique as resource for argumentation. The
reach of this political critique is such that it
even draws Ewald’s own genealogical theory

of the precautionary principle into responding
to the politics of sanitary vigilance (see Ewald
2004a,b). With reference to the organizing
rubric of this review—how do biotechnologies engage legal form?—the signiﬁcance of
the precautionary principle is that it reveals a
species of normative form that is structured—
or continually restructured—by tensions between the diverse social rationalities that compose biotechnologies: politics, economics,
science.

REFERENCE
The shift from the grown to the made might
be represented as a shift from selection to
instruction, or as the outcome of a process
in which, through “molecular biological writing,” human beings have “gained access to the
texture—and hence the calculation, instruction, and legislation—of the human individual’s organic existence—that is, to a script that
until now it has been the privilege of evolution to write, rewrite and alter” (Rheinberger
1995, p. 252). This understanding of instruction is usually interpreted in terms of engineering competence or as a cipher for the
ability of biotechnologies to manipulate or
instrumentalize biological components by reducing them to a set of permutable or combinable elements. This notion of life as text
or mechanism—the two variations are conjoined in the implicit metaphor of genetic
code as moveable type (Pottage 2006a)—is
represented in debates over human cloning,
in which the mastery of genetic script is seen
as a condition for the success of reproductive or therapeutic cloning. The technology
itself may be somewhat more complex than
that (see Franklin 2007), but the general representation of clones as genetic copies trades
on the logic of instruction. The questions that
biotechnological instruction poses for law and
legal theory are understood to be essentially
questions of regulation: Should the parents of
a child with an otherwise untreatable genetic
condition be allowed to design their next child
as a kind of resource to ensure treatment for
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the ﬁrst? To what extent should therapeutic
cloning be encouraged as an effective means
of realizing biomedical objectives? These approaches construe law in instrumental terms,
as a means of articulating and imposing the
norms that deﬁne the human, but what might
be more interesting is a focus on the effects
that the fantasy of instruction has had on
the structure of legal concepts and institutions rather than on the uses of instruction
as a mode of creating new objects of legal
attention.
Consistent with the theme of this review,
the question is what effect technologies of
molecular writing have had on the making
of legal institutions. In what sense does apprehension of biological facts at a dramatically enhanced order of resolution disturb the
architecture of legal institutions? More precisely, what effects has the use of DNA ﬁngerprinting had in the institutions of family law
and criminal law? How do biotechnologies
(re)constitute the referential relation between
legal categories and biological facts? Classically, legal institutions deal in evidence of biological states or events rather than biology itself. The difference between the two registers
is nicely expressed by Austin (1962, p. 115):
One has “evidence for the statement that some
animal is a pig [when] the beast itself is not actually on view, but I can see plenty of pig-like
marks on the ground outside its retreat, [but]
if the animal then emerges and stands there
plainly in view, there is no longer any question
of collecting evidence; its coming into view
doesn’t provide me with more evidence that
it’s a pig, I can now just see that it is, the question is settled.” Evidence points beyond itself
to the object it represents, but there is always
an essential distance or discrepancy between
object and representation. The ultimate fact is
incorporated in the evidential trace, but only
and always in the mode of deferral or anticipation. And because the state of biological
knowledge did not allow this moment of deferral to be collapsed completely, there was
considerable room for maneuver in constructing institutional schemes—principally forms
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of genealogical relationship—that performed
certain kinds of contingent legal operation in
the name of biology.
The effect of biotechnology on this mode
of evidential knowledge is illustrated in studies of how courts have addressed the possibility of being certain about biological relationships. Since the 1980s, DNA testing has been
able to be used to establish or verify paternity
with certainty. Dolgin (2000) tracks the shift
from a form of paternity that was premised on
the logic of presumptions to a form of paternity that takes into account the scientiﬁc certainty of DNA testing. In most jurisdictions,
a child born within a marriage is presumed to
be the child of the husband, with the burden
on the husband to adduce persuasive evidence
that he is not the father, or, more precisely, to
prove that he had no opportunity or capacity
to be the father by virtue of nonaccess, impotence, or sterility. In one sense, the structure of the presumption was an attempt to
second-guess the biological facts. In another
sense, it was a ﬁction sustained on the basis of
evidence rather than knowledge of the facts
themselves. And the difference between evidence and the facts themselves was crucial to
the institutional logic of family law. The institution of paternity was ostensibly predicated
on biological facts; it was an autonomous construct within which certain institutional effects were triggered by biological events, but
the institution itself was not a direct translation of biology into law. It followed that the
presumption of paternity was not simply an
evidentiary technique; it was also a device that
structured disputes in such a way as to regulate
the effect of corrosive information on family relations that were already established and
that stabilized broader legal and social expectations as to the proper location and transmission of responsibility, authority, and property.
The availability of accurate DNA ﬁngerprinting has complicated the functioning of
this institution by shifting the register of institutional knowledge from evidence to the thing
itself. Dolgin (2000) explores the effects of this
shift by reference to jurisprudence concerning
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the admissibility of DNA evidence. In one
case (discussed in Dolgin 2000, pp. 530–32),
a court in the United States refused to admit
DNA evidence proving that a man was not
the father of a child born while he was married to his former wife. The court reasoned
that the presumption of paternity continued
to apply because the paternal relationship had
been formed well before the DNA test was
made, and that this relationship continued to
characterize both the father and the child. The
presumption was deployed as ﬁction sustained
in plain contradiction to the facts. The reason
is obvious: The appellate court was concerned
not only to address the particular case before
it but also to establish a precedent that would
regulate the admissibility of DNA evidence
in future cases. According to the court’s conception of healthy family relationships, fathers
should be dissuaded from asserting scientiﬁc
certainties against a family member whose relation to them was established by other means.
DNA evidence was construed as a means of
verifying relationships that were established
by social and affective expectations rather than
scientiﬁc truth.
Strathern’s analyses of the cultural power
of biological information (see Strathern 1999,
chapter 4) offer a theoretical approach to this
mode of judicial veriﬁcation. Biological information is often effective as constitutive
information: “[K]inspersons who ﬁnd things
out about their ancestry acquire identity by
that very discovery. Parentage implies relatedness; facts about birth imply parentage. EuroAmericans cannot ignore these connections”
(Strathern 1999, p. 68). Given the immediacy
with which constitutive information takes effect, the real question for doubting fathers or
adoptive children in search of their real parents is the second-order question of whether
or not to seek access to constitutive information. And as the issue of paternity testing
makes clear, the question is not only or necessarily theirs to decide. Courts and other regulatory agencies have assumed the role of regulating the risks of constitutive information in
the interests of the different individuals who

might be vulnerable to its effects. In the case of
the institution of paternity, this regulatory relation is what constitutes the institution. The
maneuver is not one in which a logic of evidence or presumptive certainty is exchanged
for a logic of scientiﬁc certainty, but one in
which the institution holds together both orders of knowledge.
Again, Strathern’s observations are instructive here: “Knowledge that comes from
[DNA] testing gives a modern way (genetic
identiﬁcation) of being certain about a
traditional category of parentage (biological
fatherhood); but it is also a traditional way
(establishing biological connection) of deﬁning a thoroughly modern kind of parentage
(scientiﬁcally certain fatherhood)” (Strathern
1996, p. 48). The regulatory approach to
biological information shifts between the
two forms of knowledge, sustaining the
traditional form of the institution at the same
time that it incorporates modern certainties.
Obviously, an institution such as paternity is
not made through adjudication alone, but we
have “more tradition and more modernity at
the same time” (Strathern 1996, p. 45). This
notion of a recombinant relation between
tradition and modernity has some interesting
implications for the thesis that biotechnologies are dissolving the distinction between
the grown and the made by thoroughly
instrumentalizing society. As the title of one
of Strathern’s reﬂections on Euro-American
kinship—After Nature (Strathern 1992)—
suggests, biotechnologies are after nature
both in the sense that they undo and supplant
natural ways of making kinship relations and
in the sense that the relations they fabricate
are modeled after nature, as factitious ways
of remaking nature where nature fails, or
as techniques for enhancing natural ways of
being. So even if biotechnologies instrumentalize the world, they may do so by remaking
the grown in alternative ways.
The other, and perhaps more contentious,
use of DNA ﬁngerprinting is as evidence in
criminal trials. A number of issues arise from
the incorporation of DNA evidence into trial
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procedure: the relation between legal judgment and scientiﬁc expertise ( Jasanoff 1998);
the socio-technological bases for the emergence and perfecting of the procedure ( Jordan
& Lynch 1998, Lynch 2003); and the expansion of DNA databases as resources for crime
detection. One might say that, as with paternity testing, the effect of DNA evidence
has been to transform the basis of institutional references to biological fact. Again, although evidence in criminal trials pointed beyond itself to the event itself, the reality was
that the facts were iterated and produced by
various modes of institutional inscription and
narration, so that the facts themselves were
literally (re)materialized in the trial process
(Scheffer 2004). To the extent that the essential logic of identiﬁcation in criminal trials was
a logic of discernible uniqueness, according
to which “two indistinguishable marks must
have been produced by a single object” (Saks
& Koehler 2005, p. 892), then the arrival of
DNA ﬁngerprinting promised to collapse evidence of uniqueness into proof of uniqueness.
Indeed, DNA evidence was initially presented
as a more perfect analogue of ﬁngerprint evidence. Just as the evaluation of a ﬁngerprint was based on quantifying the number
of matches between a print from the scene
and an archived print, so were the bands of
DNA drawn from two samples compared according to the number of points at which they
matched: In both cases, prints and bands were
“visually identiﬁed as elements in a holistic
comparison” (Lynch 2003, p. 95).
However, there is a signiﬁcant difference
between the institutional acculturation of
DNA evidence in the contexts of paternity
disputes and criminal trials. Whereas paternity disputes incorporate DNA evidence by
means of discursive techniques that take effect only once the evidence has been delivered and the question of admissibility arises,
criminal procedure has been much more active in constituting the scientiﬁc practice of
DNA testing. At the outset, DNA evidence
seemed unreliable and inherently contestable;
doubts were raised about the rigor of the sci-
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ences involved, the integrity of sample collection procedures (Lander & Budowle 1994),
the foundation of calculations as to the probability of matches, and the presentation of
evidence in the courtroom ( Jasanoff 1998).
Since then, with the evolution of the so-called
multiplex short tandem repeat (STR) system,
which evaluates matches not on the basis of a
comparison of two traces but on a comparison
of multiple DNA traces drawn from a number of different chromosomal sites, DNA evidence has become the gold standard (Lynch
2003) in forensic evidence: “Trust is invested
in a combination of automated systems, impressive numbers, graphic outputs, and bureaucratic procedures” (Lynch 2003, p. 96).
The process by which DNA evidence became trustworthy reveals how legal and scientiﬁc practices joined in the production of a
speciﬁc form of referential relation. Returning to the observation that “innovative designs take account of prospective interests in,
uses of, and resistances to alternative material arrangements” ( Jordan & Lynch 1998,
p. 776), one might say that the scientiﬁc form
of the DNA ﬁngerprint is just such a material arrangement; it is a form that incorporates the outcome of debates about the nature
of forensic DNA evidence. Doubts and criticisms made by lawyers were factored into the
organization and design of procedures for collecting, archiving, and presenting DNA evidence, with the result that the test itself became a kind of coconstituted artifact of law
and science.
In this case, the referential relation is not
simply a relation between a word and a thing;
the relation is traced and maintained by a
chain of reference that conditions, articulates, and materializes a particular way of
seeing the world. As a process, reference is
itself a particular kind of technological artifact. A variation on this theme of legalscientiﬁc reference technologies is found in
Lezaun’s (2006) account of the emergence in
the European Union of the regulatory category of the transformation event. Regulatory
agencies in the United States treat GMOs
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as substantially equivalent to natural organisms, so that GMOs become the objects of
regulatory intervention only in cases in which
there is speciﬁc evidence that a given organism poses a hazard, whereas legislation in the
European Union starts from the premise that
there is a fundamental difference in kind between natural and artiﬁcial biological organisms. The theory is that GMOs should be
rigorously distinguished from natural organisms at all stages of production and marketing,
partly to allow regulatory authorities to intervene to remove any hazardous products from
the market, and partly to allow consumers
to make an informed choice as to whether
or not to consume the products of biotechnology. But what is a GMO? Before 2003,
GMOs were characterized by the detection of
the most obvious traces of genetic intervention. The modiﬁcation of plant cells usually
involves the insertion of highly recognizable
and effectively standardized regulatory gene
sequences, which control the expression of the
core transgenic trait, and it is relatively easy
to distinguish natural organisms from artiﬁcial organisms by testing for one or other of
these standard regulatory sequences. But although this mode of testing sufﬁced to distinguish artiﬁcial organisms from natural organisms, it could not distinguish between artiﬁcial
organisms. In 2003, the European regulations
shifted to a new mode of testing based on the
detection of transformation events.
The object is to identify GMOs by reference to the unique molecular pattern that is
produced at “the junction areas, the two regions where the transgenic DNA is ‘welded’
to the genome of the host organism” (Lezaun
2006, p. 511). Laboratories are required to
record the creation and marketing of new
transformation events rather than new organisms. And because transgenic modiﬁcation is
a highly random operation, in which transgenic DNA is inserted into the host genome
at unpredictable points, the point of welding
will be unique to each act of transformation,
even when the act manipulates copies of a single gene construct and exemplars of the same

plant variety. A transformation event is potentially speciﬁc to each individual product
of genetic modiﬁcation. In broad terms, the
regulatory objective was “to constitute a new
bio-legal entity and make it real in the world
of biological organisms and food production”
(Lezaun 2006, p. 521). What is emphasized in
Lezaun’s analysis is the regulatory reach of this
new artifact, the purpose of which is to channel the processes of manufacturing and marketing GMOs into clearly identiﬁable spatial
domains; the new technology has “the capacity to ﬁx things in speciﬁc places, to draw visible limits in organisms and along the networks
through which they move” (Lezaun 2006,
p. 521).
This mode of fabricating reference is interesting for two related reasons. First, the
index of the transformation event identiﬁes
organisms without reference to any of the taxonomies or categories that were traditionally
used to actualize biological form. Organisms
are not apprehended as genealogically produced entities, but are identiﬁed by reference
to a temporal and spatial order that is entirely
generated by the regulatory institution itself.
Not only does the institution fabricate its own
referents; in so doing it enfranchises the regulatory scheme from the distinction between
natural and artiﬁcial organisms and from the
distinction between the grown and the made.
The transformation event is, quite literally, a
new kind of kind. Second, the axis of reference is internal to the regulatory institution.
Lezaun describes the production of a material artifact, a form of referent that is made
to answer to a particular regulatory concept,
but the materiality of the referent is just a moment in a process of self-observation. In constructing a means of tracing the movement of
GMOs, the discourse of regulation divides a
conceptual form into a category and its referent, and this materialized referent becomes
a way of observing, testing, and enhancing
the knowledge that is invested in the category. The form of transformation event is sufﬁciently generalized to function not only as a
technique for governing or disciplining the

www.annualreviews.org • Socio-Legal Implications of New Biotechnologies

339

ANRV327-LS03-15

ARI

23 September 2007

17:2

production of GMOs, but also as a cognitive
form that is ideally suited to the accumulation
of information that can be fed back into the
assumptions and expectations that structure
regulatory action. The transformation event
would be an ultracontemporary variation on
the theme of the biopolitical norm as an instrument that actualizes the world to which it
refers (see, generally, Canguilhem 1991).
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CONCLUSION
With instrumentalities in mind, two opposing
trends seem to be noticed in studies of the legal acculturation of biotechnologies. The ﬁrst
emphasizes the increasing capacity of biotechnologies to instrumentalize the world. In the
guise of nanotechnology and synthetic biology, and through modes of miniaturization
and synthesis, biotechnologies seem to be relentlessly pursuing the program of making every element of the world programmable or
susceptible to engineering. The second trend
reveals the counterinstrumental effects of
biotechnology. Here, the logics of linear causation, or of indexical relations between genes

and diseases, are dissolved into the new regime
of epigenetics, which calls into question many
of the premises of biomedical research and of
theoretical studies of biomedicine and molecular biopolitics. The conjunction of these two
trends creates a very particular context for law
and legal scholarship, and how that context
will evolve is unclear. Indeed, one may conclude that the evolution of biotechnologies
will not only generate new themes or objects
of theoretical research, but also generate new
modes or vocations of scholarship. For example, one of the responses to the emergence
of nanotechnology and synthetic biology has
been a speciﬁc inﬂection of participant observation in which scholarship tries to get in
at the beginning of a new technological program and to build social science into technological networks (see, for example, Rabinow
2004, Macnaghten et al. 2005). For the ﬁrst
time, the emergence of new and signiﬁcant
modes of technology can be framed by science
studies and anthropology; in the light of these
evolutions of biotechnology, legal-theoretical
scholarship may develop its own innovations
in interdisciplinary theory.

DISCLOSURE STATEMENT
The author is not aware of any biases that might be perceived as affecting the objectivity of
this review.

LITERATURE CITED
Abbott FM. 2005. Managing the hydra: the Herculean task of ensuring access to essential
medicines. See Maskus & Reichman 2005, pp. 393–424
Agamben G. 1998. Homo Sacer: Sovereign Power and Bare Life. Stanford, CA: Stanford Univ.
Press
Austin JL. 1962. Sense and Sensibilia. Oxford: Oxford Univ. Press
Baldi P. 2001. The Shattered Self. The End of Natural Evolution. Cambridge MA: MIT Press
Berlan J-P, Lewontin RC. 1998. Cashing in on life: Operation Terminator. Le Monde Diplomatique. December. http://mondediplo.com/1998/12/02gen
Beyleveld D, Brownsword R. 1998. Human dignity, human rights, and human genetics. In
Law and Human Genetics: Regulating a Revolution, ed. R Brownsword, WR Cornish, M
Llewelyn, pp. 69–88. Oxford: Hart
Beyleveld D, Brownsword R. 2004. Human Dignity in Bioethics and Biolaw. Oxford: Oxford
Univ. Press
340

Pottage

Annu. Rev. Law. Soc. Sci. 2007.3:321-344. Downloaded from www.annualreviews.org
by University of New South Wales on 08/12/14. For personal use only.

ANRV327-LS03-15

ARI

23 September 2007

17:2

Biagioli M. 2006. Patent republic: representing inventions, constructing rights and authors.
Soc. Res. 73:1129–72
Brush S. 1999. Bioprospecting the public domain. Cult. Anthropol. 14:535–55
Burk D. 2002. Lex genetica: the law and ethics of programming biological code. Ethics Inf.
Technol. 4:109–21
Canguilhem G. 1991. The Normal and the Pathological. New York: Zone Books
Cayla O, Thomas Y. 2002. Du Droit de ne pas Naı̂tre. Paris: Gallimard
Convention on Biological Diversity. 1996. Fair and Equitable Sharing of Beneﬁts Arising From
the Use of Genetic Resources. Conf. Parties Conv. Biol. Divers., 3rd Meet., Nov. 4–15, Buenas
Aires, Argent., Doc. UNEP/CBD/COP/3/Inf.53
Coombe R. 2003. Works in progress: traditional knowledge, biological diversity, and intellectual property in a neoliberal era. In Globalization Under Construction: Governmentality, Law
and Identity, ed. RW Perry, B Maurer, pp. 273–313. Minneapolis: Univ. Minn. Press
Delmas-Marty M. 2003. Etudes Juridiques Comparatives et Internationales du Droit. Paris: Fayard
Diamond v. Chakrabarty, 447 U.S. 303 (1980)
Dolgin JL. 2000. Choice, tradition, and the new genetics: the fragmentation of the ideology
of the family. Conn. Law Rev. 32:523–66
Drahos P, Braithwaite J. 2002. Information Feudalism. Who Owns the Knowledge Economy?
London: Earthscan
Dutﬁeld G. 2003. Intellectual Property Rights and the Life Sciences. A Twentieth Century History.
Aldershot: Ashgate
Edelman B. 1999. La Personne en Danger. Paris: Presses Univ. France
European Union. 1998. Directive 98/44/EC of the European Parliament and of the Council
of 6 July 1998 on the Legal Protection of Biotechnological Inventions. Off. J. Eur. Union
L 213, 30/07/1998 P. 0013–0021
European Union. 2001. Directive 2001/18/EC of the European Parliament and of the Council
of 12 March 2001on the Deliberate Release into the Environment of Genetically Modiﬁed
Organisms. Off. J. Eur. Union L 106/1:17/4/2001
Ewald F. 1990. Norms, discipline, and the law. Representations 30:138–61
Ewald F. 2002. The return of Descartes’s malicious demon: an outline of a philosophy of
precaution. In Embracing Risk: The Changing Culture of Insurance and Responsibility, ed. T
Baker, J Simon, pp. 273–301. Chicago: Univ. Chicago Press
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Godard O, ed. 1997. Le Principe de Précaution dans la Conduite des Affaires Humaines. Paris:
Maison des Sciences de l’Homme
Gottweis H. 1998. Governing Molecules: The Discursive Politics of Genetic Engineering in Europe
and the United States. Cambridge, MA: MIT Press
Greene S. 2004. Indigenous people incorporated? Culture as politics, culture as property in
pharmaceutical bioprospecting. Curr. Anthropol. 45:211–37
Habermas J. 2003. The Future of Human Nature. Cambridge, UK: Polity
www.annualreviews.org • Socio-Legal Implications of New Biotechnologies

341

ARI

23 September 2007

17:2

Hardt M, Negri A. 2000. Empire. Cambridge MA: Harvard Univ. Press
Harvard College v. Canada (Commissioner of Patents), [2002] 4 S.C.R. 45, 2002 SCC 76
Hayden C. 2003a. From market to market: bioprospecting’s idioms of inclusion. Am. Ethnol.
30:359–71
Hayden C. 2003b. When Nature Goes Public. The Making and Unmaking of Bioprospecting in
Mexico. Princeton, NJ: Princeton Univ. Press
Helfer L. 2004. Regime shifting: the TRIPS agreement and new dynamics of international
intellectual property lawmaking. Yale J. Int. Law 29:1–89
Hilgartner S. 1998. Data access in genome research. See Thackeray 1998, pp. 202–18
Janis MD, Smith S. 2006. Obsolescence in intellectual property regimes. Res. Pap. No. 05–48, Univ.
Iowa Legal Studies
Jasanoff S. 1995. Science at the Bar. Science and Technology in American Law. Cambridge, MA:
Harvard Univ. Press
Jasanoff S. 1998. The eye of everyman: witnessing DNA in the Simpson trial. Soc. Stud. Sci.
28:713–40
Jaszi P, Woodmansee M. 2003. Beyond authorship. Reconﬁguring rights in traditional culture
and bioknowledge. In Scientiﬁc Authorship. Credit and Intellectual Property in Science, ed. M
Biagioli, P Galison, pp. 195–223. New York: Routledge
Jordan K, Lynch M. 1998. The dissemination, standardization and routinization of a molecular
biology technique. Soc. Stud. Sci. 28:773–800
Kahn J. 2006. Patenting race. Nat. Biotechnol. 24:1349–51
Keenan RJ, Stemmer WPC. 2002. Nontransgenic crops from transgenic plants. Nat. Biotechnol.
20:215–16
Kevles D. 1998. Diamond v Chakrabarty and beyond: the political economy of the patenting of
life. See Thackeray 1998, pp. 65–79
Lander ES, Budowle B. 1994. DNA ﬁngerprint dispute laid to rest. Nature 371:735–38
Lassen J, Allansdottir A, Liakopoulos M, Mortensen AT, Olofsson A. 2002. Testing times—
the reception of Roundup Ready soya in Europe. In Biotechnology: The Making of a Global
Controversy, ed. MW Bauer, G Gaskell, pp. 279–312. Cambridge, UK: Cambridge Univ.
Press
Lezaun J. 2006. Creating a new object of government: making genetically modiﬁed organisms
traceable. Soc. Stud. Sci. 36:499–531
Luhmann N. 1989. Ecological Communication. Cambridge, UK: Polity
Luhmann N. 1995. Social Systems. Stanford, CA: Stanford Univ. Press
Lynch M. 2003. God’s signature: DNA proﬁling, the new gold standard in forensic science.
Endeavour 27:93–97
Macnaghten P, Kearnes MB, Wynne B. 2005. Nanotechnology, governance, and public deliberation: what role for the social sciences? Sci. Commun. 27:268–91
Maskus KE, Reichman JH, eds. 2005. International Public Goods and Transfer of Technology Under
a Globalized Intellectual Property Regime. Cambridge, UK: Cambridge Univ. Press
Mazzoleni R, Nelson RR. 1998. The beneﬁts and costs of strong patent protection: a contribution to the current debate. Res. Policy 27:273–84
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NB: This is a chapter of a on Kafka and freedom that I have been working on. It is still
in draft form.
4. The Law of Freedom:
Reading The Trial through Spinoza

A Cage without Walls: Kafka and Biopolitics
Hannah Arendt’s re-evaluation of Kafka persistently defines his works in terms of what
it does not stand for—Kafka is not amenable to religion or psychoanalysis, he is neither a realist nor a surrealist, and so on. In the midst of this “negative exegetics” the following assertive statement suddenly appears: “Kafka’s laughter is an immediate expression of the kind of
human freedom and serenity that understands man to be more than just his failures.”1 Arendt
is intuiting here the point that I have been making explicit all along in the present book.
Namely, Arendt imparts the insight that the different presentations of encagement and confinement in Kafka’s writings are not the indication of a mere failure for his characters. Rather, Kafka sets up these cages so as to generate laughter. Laughter is a response to the sense
of absolute imprisonment that his characters are presented as undergoing. In this way, comic
elements become the technical means for the presentation of a revamped notion of freedom.
Instead of an idealized freedom that can never be reached thereby leading to a sense of human failure, Kafka proposes a sense of ethical or mediated freedom that consists, above all, in
freeing oneself from that idealized notion of freedom. Arendt points precisely to the same
nexus between laughter and freedom in Kafka’s work.
We have thus far seen how Kafka’s cages lead to a revamped notion of freedom as the
state of being free from the free will. This takes place in a variety of ways, which in turn raise
different concerns. Thus, we discovered this idea in his early writings, such as “The Judgment” and the Metamorphosis, which were written in the first big burst of creative energy in
the latter part of 1912. From the perspective of Kafka’s cages, the main feature of these texts
is that laughter undermines subjective autonomy and thereby disturbs the boundaries of the
topography of the free will, according to which there must be a clear and sharp separation
between a space of idealized freedom and a space of confinement. We further saw how the
presence of alterity is also instrumental in dismantling the structure upon which the free will
relies. Reading “A Report to an Academy” and “A Hunger Artist”—two stories written in the

1

Hannah Arendt, “Franz Kafka, Appreciated Anew,” in Reflections on Literature and Culture (Stanford: Stanford University Press, 2007), 106–07.
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later stages of Kafka’s career, after he contracted tuberculosis—we saw how the dismantling
of the separation between absolute freedom and imprisonment is crucial in retaining our embodiment, and how a conception of ethical freedom is presupposed by any conception of the
free will. In the early writings, the laughter making possible the recognition of a freedom
more primary than the free will was presented through the function of sexuality, which disturbed distinct identities. In the later shorter fiction we discovered the interplay of a movement, either from absolute encagement to freedom as in “A Report to an Academy,” or from
absolute freedom to encagement as in “A Hunger Artist.” Laughter distorted the seeming
unidirectionality of this movement introducing ethical freedom.
There is, however, a special period in Kafka’s life, which may seem to challenge the
picture painted thus far. This period occurs after the first significant burst of writing in 1912
but before the onset of his illness. It starts, roughly, after the broken engagement with Felice
Bauer in July 1914 and lasts until January the following year. This is the second period of
incessant writing, which is also the reason that Kafka appears more at ease—one may even
say happy and content with himself.2 In this period, several stories are written—including “In
the Penal Colony,” which we will examine in Chapter 5—as well as the last chapter of
Amerika on the Nature Theater of Oklahoma that we looked at in Chapter 3. But the major
work of this period is undoubtedly The Trial. So how does the work of this period—and The
Trial in particular—challenge the argument about the manner in which the Kafkaesque laughter can perform a liberation from the free will?
What characterizes the writings of this period is the presentation of such an allencompassing authority that it appears as if the possibility of an ideal freedom completely
evaporates. It no longer appears as if an idealized freedom can exist in the world of The Trial—it is now as if there is nothing but imprisonment.3 The cage is paramount and impermeable—precisely because its walls have evaporated. In The Trial Kafka describes a generalized
sense of encagement by the law. The Trial presents a man, Josef K., ensnared by an all2

We read the following entry in Kafka’s diary dated December 31, 1914: “Have been working since August, in general not little and not badly.” He then provides a list of what he has
written in that period. And he concludes: “I don’t know why I am drawing up this summary,
it’s not at all like me!” Franz Kafka, The Diaries, ed. Max Brod, trans. Joseph Kresh and
Martin Greenberg (London: Vintage, 1999).
3

The English translation of the Trial referenced in this chapter is Franz Kafka, The Trial,
trans. Willa and Edwin Muir, rev. trans. E.M. Butler (New York: Schocken, 1995)/ Der Prozeß, eds. Malcolm Paysley (Frankfurt am Main: Fischer, 2002). All references to The Trial
are provided parenthetically in the text.
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pervasive law. As the novel famously opens: “Someone must have slandered Josef K., for
one morning, without having done anything wrong, he was arrested” (3). This is a similar beginning to the Metamorphosis. A man wakes up to find himself completely trapped. Josef K.,
like Gregor Samsa, is also in his room. There is the image of the narrow street outside the
window as well, although here the outside intrudes because the neighbors from across the
road spy on Josef K. The main difference from The Metamorphosis is telling: whereas Gregor
is confined in his room throughout the novella, Josef K.’s entrapment by the law disperses
over his entire milieu. Josef K. enjoys freedom of movement, but everywhere he goes everyone seems to have already judged him as guilty for something indistinct, unexpressed, unknown. In other words, Josef K. can exercise his free will but this takes place within a cage—
a cage without walls that divests any vestige of ideal freedom as a possibility within it.4
This poses a challenge to the idea that laughter is a response to the separation between
an ideal freedom and imprisonment. If there is no longer a notion of ideal freedom, then how
does laughter figure? And, in the context of the present study—which posits the mutual implication between the free will and the separation between an ideal freedom and a world of
imprisonment—the above question can also be reformulated thus: If there is no separation
between an ideal freedom and imprisonment, is there any vestige of the free will left? The
stakes are high, for if there is no longer a trace of free will, then how could the notion of the
freedom from the free will figure? Ultimately these questions amount to asking: Is laughter
possible in a cage that flaunts, by its very constitution of pervasive encagement, the very notion of ideal freedom?
As we know, laughter does figure in The Trial. I am quoting here again the famous passage from Brod’s biography of Kafka that I cited in the “Preamble”: “[We] laughed quite
immoderately when he first let us hear the first chapter of The Trial. And he himself laughed
so much that there were moments he couldn’t read any further.”5 My contention about the
writings of this period is that Kafka performs an extraordinarily counterintuitive move: He
shows that there is no contradiction at all in presenting an operative free will in the midst of
the most terrible and pervasive encagement. Even when it is a diffuse and pervasive cage
4

Kiarina Kordela describes this encagement in terms of the Kafkaesque: “The Kafkaesque is
the paradoxical cage one can be confined in only by being outside, and vice versa.” Kordela,
“Kafkaesque: (Secular) Kabbalah and Allegory,” in eds. Kordela and Vardoulakis, Freedom
and Confinement in Modernity: Kafka’s Cages (New York: Palgrave, 2011), 141.
5

Max Brod, Franz Kafka: A Biography, trans. G. Humphreys Roberts and Richard Winston
(New York: Schocken, 1960), 178.
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which precludes ideal freedom as the telos that animates and legitimates the freedom of the
will, still Kafka manages to find ways in which his characters are presented as exercising
their free will. His maneuver whereby he presents the free will without an ideal freedom consists in that the ideal is retained but it is now solely a matter of personal choice—or, one
might say: delusion. From the perspective of social and political relations, there is no ideal
freedom. Thus, whereas Josef K. stubbornly clings to the hope of shaking off his guilt so as to
be free, still his milieu is like a giant cage without walls. Encagement usurps the ideal while
also dominating the quotidian—and yet Josef K. still harbors a belief in an ideal which dictates the choices that he makes toward attaining his freedom. There are two spheres in particular where we can discern this move—in relation to the function of the law and to the operation of power in Kafka’s writings. I will deal with the law in the present chapter and tackle
power in the next one.
The situation described—an impermeable cage within which free will can still thrive—
here has a significant resonance within the context of contemporary political philosophy. The
move described here is paradigmatic of biopolitics. In general, biopolitics is the folding of the
political into the social and the biological. As a variety of thinkers have theorized, this leads
to a dispersal of power in every aspect of life. The idea of a diffuse power controlling life is a
common denominator for otherwise diverse thinkers such as Foucault and Negri, Agamben
and Esposito. In Sovereignty and its Other I argue that this diffuse power can best be described as the operation of an instrumentalism which—seems to—lack ends. There is supposed to be no end or ideal dictating the various means that power has at its disposal to exercise control. This insight directly links Kafka’s writings from this second period of extraordinary creativity—and The Trial in particular—with biopolitics.6 The elimination of ideals includes the elimination of the ideal of freedom. Freedom, as a political ideal, is liquidated as
soon as the political folds into the social and the biological.

6

This is consistent with the insight that “Kafka’s works have a striking ability to anticipate
their own reception, to inscribe into themselves the logics of readings to come,” as Stanley
Corngold and Benno Wagner put it in Frank Kafka: The Ghost in the Machine (Evanston:
Northwestern University Press, 2011), 75. There is also a different way to approach the connection between Kafka and biopolitics, which I will not be discussing here. This consists in
paying attention to his legal work, recently published as Franz Kafka, The Office Writings,
eds. Stanley Corngold, Jack Greenberg, and Benno Wagner, trans. Eric Patton with Ruth
Hein (Princeton: Princeton University Press, 2008). See also Corngold and Wagner, The
Ghost in the Machine, chapter 10.
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Significantly, the elimination of freedom as an ideal does not spell the end of the free
will. Such a diffuse biopower suffocates any conception of ideal freedom within an interpersonal context but the free can be retained on a personal level. As Foucault has shown, for instance, in his lectures The Birth of Biopolitics, the idea of a kind of apolitical freedom, which
is at the same time linked to the freedom of the individual in specified spheres of activity
such as the economy, is fundamental in the operation of neoliberalism—the regime of power
that Foucault directly associates with biopolitics. The crucial distinction that allows for such
an operation of the free will, according to Foucault, is the ambiguity between freedom understood as right and freedom from the perspective of government.7 This distinction may recall
Isaiah Berlin’s own distinction between negative and positive freedom. But there is one crucial difference, which can be described from two perspectives. As I showed in Chapter 1
when discussing Berlin’s essay, his distinction relies on a certain moral substratum which allows for judgments about freedom within particular historical circumstances. Such an ideal
substratum is absent from Foucault’s analysis. There is no ideal regulating the distinction between a freedom understood from the perspective of rights and a freedom understood from
the perspective of government. This same differentiation also records a historical typology
for Foucault. Freedom according to right belongs to the juridical tradition of constituted power, which Foucault defines as predating biopolitics. The introduction of the idea of freedom as
government transforms the older, juridical principle. Freedom now is transfigured into economic freedom, which has essentially subordinated within it the entire juridical system that
includes not only the individual right to be free but also the traditional notion of sovereignty.8

7

Michael Foucault, The Birth of Biopolitics: Lectures at the College de France, 1978–79,
trans. Graham Burchell (New York: Palgrave, 2008), 41–42.
8

Cf. Nikolas Rose, Powers of Freedom: Reframing Political Thought (Cambridge: Cambridge University Press, 2004). Rose, writing prior to the publication of Foucault’s lectures
on The Birth of Biopolitics, but still influenced by Foucault’s other writings, also diagnoses
the subordination to freedom to government—with the important difference, however, that
for Rose this contains a redemptive potential. In other words, Rose, even before the term “affirmative biopolitics” becomes common currency in the vocabulary of political philosophy,
describes a positive “spin” of the subordination of freedom to government. The term affirmative biopolitics has come to the fore through the work of Roberto Esposito. For a succinct
presentation of his position, see his essay “Totalitarianism or Biopolitics: Toward a Philosophical Interpretation of the Twentieth Century,” in Esposito, The Terms of the Political:
Community, Immunity, Biopolitics, trans. Rhiannon Noel Welch (New York: Fordham University Press, 2013), 100–11. In her introductory essay to the same volume, Vanessa no notes
that this chapter “offers the hermeneutical key to understanding what is at stake in Esposito’s
rethinking of community,” and that “the exclusive either/ or [of this essay] stands at the cenVardoulakis_Freedom from the Free Will
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In this context of governmentality that characterizes biopolitics, freedom becomes an
instrument of regulation and control. And this means that biopolitics both needs to renounce
any political ideal of freedom and yet simultaneously to retain the free will: “The new governmental reason needs freedom therefore, the new art of government consumes freedom. It
consumes freedom, which means that it must produce it. It must produce it, it must organize
it. … The formula of liberalism is not “be free.” Liberalism formulates simply the following:
I am going to produce what you need to be free. I am going to see to it that you are free to be
free. … Liberalism must produce freedom, but this very act entails the establishment of limitations, controls, forms of coercion, and obligations relying on threats, etcetera.”9 The biopolitical formula that Foucault describes is simple enough: Neoliberalism does not tell the individual “be free.” The reason is that neoliberalism does not contain within its conception of
the social any vestige of ideal freedom. Rather, the individual is given the means—which
Foucault identifies with consumption and the “free” market—to exercise their free will, but
the expression of this free will is organized, regulated and normalized by government. Thus,
the free will afforded by biopolitics is nothing but one of the means that biopower has at its
disposal for dispensing its authority. If the diffuse power of biopolitics operates as a giant social and biological cage without walls within which the individual is incarcerated, still this is
only possible because the individual is afforded—nay, demanded and prescribed to exercise—a free will. Biopolitics eliminates ideal freedom from any interpersonal relation and
returns it squarely back to the individual—but now this individual free will is so implicated in
the function of biopower that it appears as nothing but an illusion.
It would be too easy and hasty to argue that Kafka’s The Trial presents the construal of
freedom that we find in the theories of biopolitics. It may be analogous to the biopolitical
freedom in the sense that freedom is no longer an ideal and yet the free will is retained.10 For
instance, it is striking that all the courts described in The Trial are set in private places: it appears as if the political and social aspect of the juridical process cedes its place to a law that
remains private and which at the same guarantees the accused’s freedom of movement—the
ter of a new and affirmative strategy for immunity.” Lemm, “Introduction: Biopolitics and
Community in Roberto Esposito,” in The Terms of the Political, 3 and 8.
9

Foucault, Birth of Biopolitics, 63–64.

10

And indeed there is a significant body of literature that reads Kafka from a biopolitical perspective. In fact, it is not uncommon to point to Kafka as a biopolitical author—but precisely
by reading an antinomian element in his writings and The Trial in particular. I will discuss
Agamben’s reading of the law in Kafka in the last section of the present chapter.
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exercise of his free will. But there is also one fundamental difference. The control exercised
by governmentality, according to Foucault, is incommensurate with the law. Foucault is not
simply concerned with describing the operation of biopolitics in the various test cases he includes in his lectures. In addition, and more broadly, Foucault uses the evacuation of the juridical as a—perhaps, the—distinguishing feature of biopolitics as opposed to the juridical
power of classical sovereignty. Thus, governmentality for Foucault is essentially antinomian.
This feature is further accentuated in subsequent thinkers—virtually producing a sensus
communis about the separation of the law from the operation of biopower.11 The consensus is
that biopolitical operations unfold in a sphere which is essentially distinct from state power
and hence from the law. This is not the case with The Trial.
There are various readings of the Trial from the perspective of biopolitics, and I will
discuss Giorgio Agamben’s reading in the last section of the present chapter. The most readily available example to demonstrate that The Trial is not amenable to the antinomianism that
biopolitical readings, in accordance with the internal logic of biopolitics, ascribe to it, is the
often cited dialogue between Josef K. and the painter, Titorelli. According to Titorelli, who is
the “official” painter of the court and as such seems to have access to legal knowledge that a
common lawyer does not possess, there are three possible of outcomes for the trial: “actual
acquittal, apparent acquittal, and protraction” (152). Now, the first option is not available,
since no actual acquittal has ever eventuated—the cage is impermeable. The other two options are similar in that they strive for indefinite deferral of the trail. Titorelli describes apparent acquittal thus: “Our judges, then, lack the higher power to free a person from the charge,
but they do have the power to release them from it. When you are acquitted in this sense, it
means that the charge against you is dropped for the moment but it continues to hover over
you, and can be reinstated the moment an order comes from above” (158). And protraction:
“protraction is when the trial is constantly kept at the lowest stage” (160). The upshot of all
these different options is that Josef K. should relinquish the hope that he will ever free himself from the law that placed him under arrest and that he should enjoy his freedom of movement within the constraints imposed upon him by this charge. Differently put, there is no absolute freedom from the law but Josef K. can still exercise and enjoy his free will. Titorelli’s
message amounts to saying that it is a delusion to think that there is a space outside the law.
11

One notable exception is Miguel Vatter’s The Republic of the Living: Biopolitics and the
Critique of Civil Society (New York: Fordham University Press, 2014). Vatter provides a
brilliant analysis of biopolitics from the perspective of republicanism, which is incommensurate with antinomianism.

Vardoulakis_Freedom from the Free Will

106

The law is everywhere and all powerful, especially when its statutes, its judges, and their
judgments are invisible and inaccessible. This is an important difference from the antinomianism of biopolitical theories, which define the impermeable cage without walls of biopower
precisely as pointing to the limits and the exteriority of the law. In The Trial, there is a cage
without walls because the law has no exteriority, whereas in biopolitical theories there is a
cage without walls only because the law can be excluded. (We will see later how Agamben
interprets the parable “Before the Law” on this principle, by emphasizing the messianic dimension of the shutting of the gate at the end of the story.)
Despite the similarities with the theorizing of biopolitics, therefore, Kafka does not
seem to have a taste for antinomianism in The Trial. Here, it is not governmental control, but
rather the law which produces the prison without walls eliminating any vestige of an ideal
freedom. In The Trial the law is omniscient, omnipotent and omnipresent.12 This is fundamentally different from the idea that non-juridical forms of regulation spread throughout and
completely overlay the social and biological spheres. As I will argue in the next chapter, the
reason for this difference from Foucault—and implicitly from the theorization of biopolitics
in general—is Kafka’s different conception of power. I will argue that “In the Penal Colony”
demonstrates a mutual support between the different functions of sovereign power, which
means that these functions cannot be separated into distinct logics—such as Foucault attempts to do by distinguishing, for instance, classical sovereignty which for him is essentially
juridical power, from biopolitics which is governmental power. I mention this, since power
and law are intimately connected. Here, however, I will not be focussing on the conception of
power presented in Kafka’s writings any more than is necessary to highlight his conception of
the law, and in particular the anti-antinomianism that characterizes The Trial and the writings
about the law in that creative period from August 1914 to the beginning of the following
year. I want to pay particular attention to the Kafkaesque law that challenges the biopolitical
conception of freedom.
The questions that organize my thoughts are the following: How is this—may I call it—
philonomianism conductive of a freedom from the free will? And how does laughter figure in
this pervasive law? These questions entail a further one: Why is the law omniscient, omnipotent and omnipresent in The Trial?
12

I use this theological vocabulary partly inspired by a description of biopolitics in Michael
Hardt and Antonio Negri’s Empire (Cambridge, Mass.: Harvard University Press, 2000), xiv–
xv; and partly to allude to the possibility of the theological nesting within biopolitics—to
which I return in the final section of the present chapter.
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Spinoza’s Ethical Laughter: The Empty Law of the Tractatus Theologico-Politicus
The reason for the law’s omnipresence, omniscient and omnipotence in The Trial is that
the law is empty. As the lawyer Huld explains to Josef K., “the proceedings are not public. ...
As a result, the court records, and above all the writ of indictment, are not available to the
accused and his defense lawyers” (113). Josef K. is accused of something, but he is not allowed to know what the accusation is nor the law upon which the accusation is based. The
proceedings of the courts, as well, are never made public: “The final verdicts of the court are
not published, and not even the judges have access to them” (154). The impossibility of finding the content of the law takes a humorous twist when Josef K. does manage, after a lot of
effort, to get hold of the law books of an abandoned court-room, but they turn out to be nothing but dirty books: “They were dog-eared book. … K. opened the book on top, and an indecent picture was revealed. A man and a woman were sitting naked on a divan” (57). The book
of statutes turns out to be a pornographic illustrated novel.13 If the law is understood as a proscription—“you shall not do this or that”—then the pornographic content of these law books
seems conversely to preach promiscuity.14 So, not only is the sole law book seen by Josef K.
devoid of actual laws, its content is also incompatible with the law as such. Such a law devoid of content is, as Patrick J. Glen avers, an “empty norm.”15 This emptiness is what makes
the law all the more omnipresent, omniscient and omnipotent. Thus, the key to understanding
how free will operates in the law that creates a cage without walls, and how mediated freedom figures, is to examine the notion of the empty law.

13

Henry Sussman, in Around the Book: Systems and Literacy (New York: Fordham University Press, 2011), 49–84, draws an incisive comparison between the graphic novel and what he
calls “Kafka’s visual imagination.” This book of law that is in fact an erotic graphic novel
forms part of the same visual universe Sussman describes.
14

If the law does indeed elide proscription in The Trial, then a relevant point can be raised
(that I cannot, however, take up in any detail here) about the concluding remark of the novel,
when Josef K. is executed “like a dog.” If the law is an expression of desire, then being a
“dog” is not an offensive appellative. Rather, it is a re-iteration of the way that the elusive
law of The Trial conceives of agency.
15

Patrick J. Glen, “The Deconstruction and Reification of Law in Kafka’s ‘Before the Law’
and The Trial,” Southern California Interdisciplinary Law Journal, 17 (2007), 26 and passim.
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Prior to having a close look at the emptiness of the law in The Trial it is necessary to
contextualize this figure of the empty law—or, rather, to show how it has been conceptualized within a philosophical context that is not antinomian. I will do so with reference to Spinoza’s Tractatus Theologico-Politicus for several reasons.16 First, in the manner in which
Deleuze emphasizes the laughter in both Spinoza and Kafka, we can say that there is an intellectual affinity, even kinship, between the two.17 This does not consist only in the determination to counter any ideals, to undermine any universals, with a trenchant insistence on materiality. In addition, it articulates with Spinoza’s own philonomianism, which is of immense importance in the philosophical tradition.18 Second, the Tractatus Theologico-Politicus is concerned with the problematic of freedom and the law is presented therein as empty, as pure
obedience.19 Thus, Spinoza’s empty law is related to the problem of freedom, just as in The
Trial. Third, the law’s emptiness in Spinoza signifies its liberatory potential.20 Hence, the de-

16

The English translation of the Tractatus referenced in this chapter is Spinoza, TheologicoPolitical Treatise, in Complete Works, trans. Samuel Shirley, ed. Michael L. Morgan (Indianapolis: Hackett, 2002). All references to the Tractatus in this section are provided parenthetically in the text.
17

For instance, we find the following comment in the transcript of “Power and Classical Natural Right,” a lecture by Deleuze delivered on December 9, 1980: “[T]here are some very
comical pages in Spinoza’s Ethics. … It is a very particular kind of laughter and Spinoza is
one of the most cheerful authors in the world. … It is Ethical laughter!” Available at:
http://www.webdeleuze.com/php/texte.php?cle=20&groupe=Spinoza&langue=2; Date of access: October 2006. And of Kafka, Deleuze and Guattari write: “He is an author who laughs
with a profound joy, a joie de vivre, in spite of, or because of, his clownish declarations that
he offers like a trap or a circus.” Gilles Deleuze and Félix Guattari, Kafka: Towards a Minor
Literature, trans. Dana Polan (Minneapolis: University of Minnesota Press, 1986), 41. I will
discuss further both of these assertions by Deleuze in due course.
18

The most explicit articulation of what I call here philonomianism—that it, the impossibility
of disengaging being and the law, or the impossibility of positing a space outside the law—is
Chapter 4 of the Tractatus Theologico-Politicus, where Spinoza draws the distinction between divine and human law. I cannot discuss this here, but see the last section of Chapter 4
of my book Stasis.
19

That Spinoza’s Treatise is about freedom is made clear from the subtitle that says that the
treatise is about the freedom to philosophize and to judge as necessary for the peace of the
state. The subtitle says exactly: “Containing Various Disquisitions, By means of which it is
shown not only that Freedom of Philosophising can be allowed in Preserving Piety and the
Peace of the Republic: but also that it is not possible for such Freedom to be upheld except
when accompanied by the Peace of the Republic and Piety Themselves.”
20

My reading of Spinoza’s Tractatus Theologico-Politicus here is based on, combines and
augments two earlier attempts: Dimitris Vardoulakis, “Spinoza’s Empty Law: The Possibility
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tour via Spinoza will provide us with indications of how to identify, in Arendt’s words, the
“laughter” as the “expression of freedom” in the world of The Trial that is dominated by the
omnipotent, omniscient and omnipresent empty law.
The affirmation of the emptiness of the law is best articulated by Spinoza in Chapter 14
of the Tractatus. This chapter bridges the analysis of the Bible offered in the previous thirteen
chapters and the analysis of power and freedom propounded in the rest of the book. This is
done with reference to the law. Spinoza writes that “the aim of Scripture is simply to teach
obedience. … Moses’ aim was … to bind [his people] by covenant” (515). Spinoza avers that
the Mosaic law is purely functional. Its function is solely to instill obedience as a means of
securing a “covenant,” or the creation of a Jewish state. Articulating Spinoza’s conception of
the empty law in terms of existence, we can say that law as a means towards pure obedience
corresponds to the modality of necessity. The law is necessary for the creation of a state and
that’s the only function that the law performs. “Moses, by his divine power and authority, introduced a state religion … to make the people do their duty from devotion,” writes Spinoza
in Chapter 5 (439). The discussion of the handing of the Ten Commandments to Moses in
Chapter 1 of the Tractatus may appear curious since it concentrates on the question of whether Moses actually heard the voice of God.21 But this is thoroughly consistent with Spinoza’s
aim to describe the law as purely necessary. The content as such of the commandments is irrelevant. All that matters is that the commandments will be binding and this requires that they
be perceived as necessary by the people in need of a legal framework in order to form a state.
In other words, all that matters is the functionality of the law—the fact that the law is a
means. Thus, even though the Ten Commandments might have been written on stone, their
content is secondary compared to the modality of necessity they enabled to be perceived as
God’s law—a necessity required in order to allow Moses to introduce a “state religion.” The
voice of God, as described in Chapter 1 of the Tractatus, is precisely that modality of necessity that leads to unquestioned obedience.22

of Political Theology,” in ed. Beth Lord, Spinoza Beyond Philosophy (Edinburgh: Edinburgh
University Press, 2012), 135–48; and Dimitris Vardoulakis, Sovereignty and its Other (New
York: Fordham University Press, 2013), Chapter 4.
21

For a discussion of this point, see Arthur Jacobson, “Prophesy without Prophets: Spinoza
and Maimonides on Law and the Democracy of Knowledge,” in ed. Dimitris Vardoulakis,
Spinoza Now (Minneapolis: University of Minnesota Press, 2011), 135–59.

22

Spinoza in the Tractatus describes this perception of necessity as superstition.
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The modality of necessity that characterizes Spinoza’s empty law is accompanied by
the modality of contingency. This is related to the fact that the law is conceived by Spinoza as
constitutive to the building of sociality. In Chapter 14 of the Tractatus, shortly after arguing
that the sole purpose of the Mosaic Law was obedience, Spinoza writes: “the entire Law consists in this alone, to love one’s neighbor. … Scripture does not require us to believe anything
beyond what is necessary for the fulfilling of the said commandment” (515). We see here
again that the law is conceived as empty. The function of the empty law—its necessity—
consists solely in the love of one’s neighbor, insists Spinoza. This neighborly love becomes
the constitutive element of “state religion.” In other words, it is indispensable for the creation
of a community. Spinoza refers here to Paul’s assertion in Romans (13.8–10) that “Thou shalt
love thy neighbor as thyself. … [L]ove [is] the fulfilling of the law.” However, just as in the
case of the Mosaic Law and the Ten Commandments, here Spinoza again significantly reinterprets—I am tempted to say, “subverts”—Paul’s meaning. In the standard interpretation,
the love of one’s neighbor is the fulfillment of the law in the sense that it points to a universal
sense of justice.23 Spinoza uses neighborly love to refer to contingency instead. When discussing in Chapter 3 the universal importance of the Mosaic Law, Spinoza insists that Moses’
law was written in order to suit the specific—that is, contingent—needs to the lawmaker/prophet and the people he was addressing at that particular place and time. Or, if law is
understood as means, then the law must be adaptable to the given circumstances in which the
law is to function. At that point, Spinoza turns to Paul’s Romans. He interprets the epistle as
arguing that “to all men without exception was revealed the law under which all men lived”
(423). If there is a “universality” to the law, then that “universality” never belongs to one
people and is never expressed in one way. Rather, it is a materialist universality, expressed
always in contingent terms, related to the living conditions of the people to whom the law
applies. Later, when Spinoza addresses explicitly the command to love one’s neighbors in
Chapter 12, he prefaces that by saying that one cannot expect to find “the same markings, the
same letters and the same words” in the laws of different people. The “Divine Law” is empty
since its content is changeable and it can only be expressed under the modality of contingency (508). Thus, any written laws are nothing but “letters that are dead” since statute depends
upon the contingent circumstances of the community (521). So, whereas Paul presented love

23

Alain Badiou, Saint Paul: The Foundation of Universalism, trans. Ray Braissier (Stanford:
Stanford University Press, 2003).
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as such in order to identify it with universal or divine justice, Spinoza emphasizes instead a
love for—a love that requires an object that is only ever transient, aleatory, contingent.
The reconfiguring of both the Mosaic Law and the sense of legality in the New Testament are to be understood together. There is, according to Spinoza, a mutual dependency between necessity—the fact that the law’s only purpose is obedience—and contingency—the
expression of that obedience according to the given, accidental circumstances. The law is
empty because it is both necessary and contingent. Or, as Spinoza puts it, “since obedience to
God consists solely in loving one’s neighbor … it follows that Scripture commands no other
kind of knowledge than that which is necessary for all men before they can obey God according to this commandment and without which men are bound to be self-willed, or at least unschooled to obedience” (511). The contingent expression of the love towards one’s neighbor
is the fulfillment of the necessity of the law that consists in nothing else than the fact that the
law is to be obeyed. Defining the law in terms of such contingency and necessity makes the
law a means—a pure functional element. This co-presence of necessity and contingency denominates “state religion” and the “theologico-political” in the title of Spinoza’s treatise.
Further, the co-presence of the modalities of necessity and contingency indicates that
the emptiness of the law presupposes something more primary. Or, more precisely, there is an
element that arises out of the emptiness of the law that cannot, however, be contained by it.
This element is associated with rebellion: “faith requires … dogmas [that] move the heart to
obedience; and this is so even if many of those beliefs contain not a shadow of truth, provided
that he who adheres to them knows not that they are false. If he knew that they were false, he
would necessarily be a rebel” (516–17). The moment that an excess is perceived in obedience, then it is no longer possible to rest content with its dictates, especially if they are false.
This overcoming of falsity introduces an instability in the obedience that characterizes the
coordination of the necessity and the contingency of the empty law. The emptiness of the
law—unquestioned obedience, pure authority—is paradoxically premised on the power of
rebellion. “No body politic can exist without being subject to the latent threat of civil war
(‘sedition’). … This is the cause of causes,” as Étienne Balibar puts it.24 Rebellion is excessive of the political theological nexus of necessity and contingency but in such a way as to
underlie “state religion.” Rebellion is more primary than state constitution.25 But this simply
24

Étienne Balibar, Spinoza and Politics, trans. Peter Snowdon (London: Verso, 1998), 68.

25

I will return to this point in the last section to show how differs fundamentally from the antinomianism and messianism of Agamben.
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means that the law as means has no end. No matter what specific content the law has, that
content is always changeable. There is no telos that defines what a state should look like or
what a state should proscribe its citizens.26
The rebellious countering of the falsities of obedience is associated by Spinoza with the
truth making function of philosophy: “The domain of reason … is truth and wisdom, the domain of theology is piety and obedience” (523). Truth is excessive of the necessity and contingency that characterize the Mosaic and Pauline laws of “state religion.” Or, differently put,
truth shows that the means lack an end—there is no teleology in nature, as Spinoza makes
clear in the preface to Part IV of the Ethics. The introduction of truth leads to the third and
last modality of existence, namely, possibility. This is expressed in the Tractatus as the theory of power or potentia and it is introduced in Chapter 16 in terms of a theory of rights.27 According to Spinoza’s conception, rights are the expression of one’s possibilities: “each individual thing has the sovereign right to do all that it can do; i.e. the right of the individual is
coextensive with its determinate power” (527). The search for truth is not an abstract activity
but rather embedded in existence. It is linked to the exercise of one’s right to realize their
power. The notion of right in Spinoza is incompatible with liberal notions of right, according
to which rights point to universal human values. Rather, right for Spinoza is precisely the
possibility to rebel when truth interrupts the nexus of necessity and contingency, that is, when
truth interrupts the emptiness of the law. Or, differently put, right as power is excessive of,
and interrupts, “state religion.”
At the same time, it is important to note that Spinoza does not lapse into a utopian vision of a world that could be absolutely free having eliminated the empty law, which characterizes political theology. There is no pure expression of power.28 Rather, the expression of
power requires the presence of the empty law. It is the rebellion against the empty law that

26

The opposition to teleology can be traced throughout Spinoza’s work. It can already be
found, for instance, in Part I of the Ethics where teleology is associated with the anthropomorphic understanding of God. See, e.g. the “Appendix” to Ethics, Part I.
27

For the distinction between constituent power or potentia and constituted power or potestas
in Spinoza, see Antonio Negri, The Savage Anomaly: The Power of Spinoza’s Metaphysics
and Politics, trans. Michael Hardt (Minneapolis: University of Minnesota Press, 2002).
28

Despite the great merit of clearly drawing the distinction between constituted and constituent power, Negri’s interpretation of constituent power still fails to grasp that this distinction
in Spinoza never leads to a separation of the two. I take this issue up in the chapter on Negri
in Stasis: On Agonistic Democracy (New York: Fordham University Press, forthcoming).
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allows for the expression of power and hence for freedom.29 In this sense, freedom for Spinoza is the freedom from the empty law.30 Thus, freedom in Spinoza requires the two modalities
of necessity and contingency. Freedom is the breaking of the hold of obedience that they institute—a breaking that is enacted through the introduction of truth. Truth, then, forges the
connection with the third modality of existence, possibility, giving rise to Spinoza’s theory of
power that allows for a conception of freedom not as absolute but rather as mediated—a freedom from the free will.
Spinoza’s adumbration of the empty law, then, indicates how the nexus of potentiality
and Truth point to the possibility of freedom. The emptiness of the law relies on the way that
the modalities of necessity and contingency are co-present. Within this context, the excessive
elements of rebellion and truth point to the modality of possibility. Thus the emptiness of the
law indicates that a political being can in fact be conceived otherwise. Freedom consists in
retaining this “otherwise”—the possibility of resistance and change. Politics is never finalized. There is no universal determination of the right political value that would determine a
telos to the state and its laws. Truth is not an abstract thesis or inference valid for ever. Rather, truth is the enactment of that “otherwise”—the possibility of resisting the current political arrangement. According to Deleuze, this possibility—this power—to arrange human relations “otherwise” constitutes Spinoza’s “ethical laughter.” Deleuze contrasts that laughter to
the irony and mockery that characterize the tyrant, whose purpose or telos is to remain in
power. Such mockery is “another way of saying that human nature is miserable,” whereas the
affirmation of life and materiality makes Spinoza’s laughter joyful—a laughter that affirms
the possibility of change.31

Empty Law without Truth: The Priest’s Discourse and Existential Torment
The empty law of The Trial can be understood in Spinozan terms. Specifically, it is
possible to understand the emptiness of the law as the conjunction of necessity and contin29

This is the reason why, I argue in both Sovereignty and its Other and in Stasis, there must
be something more primary than sovereignty. I name that other of sovereignty agonistic democracy.

30

Cf. Vardoulakis, “Spinoza’s Empty Law.”

31

Deleuze, “Power and Classical Natural Right.”
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gency. The best place to examine the description of the law’s emptiness in terms of necessity
and contingency is the dialogue between Josef K. and the priest after the latter narrates the
parable “Before the Law.” The parable and the ensuing dialogue are contained in the chapter
“In the Cathedral.”32 An attentive reading shows that the priest accepts the entirety of Spinoza’s conception of the empty law except for the function of truth. This rejection is what
makes the possibility of resistance to the law impossible and hence turns the law into a theological concept. In addition, rejecting the possibility of truth as linked to resistance eliminates
any vestige of freedom other than a free will that fully submits itself to the political theologized notion of the law.
Josef K. goes to the cathedral to meet a customer of his bank. The customer does not
turn up. Nevertheless, Josef K. meets a priest who narrates the parable. It is the story of a
“man from the country” who wants to be admitted to the law. A gatekeeper does not so much
prohibit him from crossing a first gate on the way to the law, as warn him that there are more
gates guarded by increasingly ferocious gatekeepers, so it may be better for him to wait for
admittance. The man from the country waits for many years, but to no avail. His pleas with
the gatekeeper fall on deaf ears. He grows old, his strength and eye-sight weaken and as a
matter of fact he is about to expire, when a strange thought crosses his mind: How come no
one has striven to reach the law all these years, even though everyone wants to have access to
it? The gatekeeper responds: “‘No one else could gain admittance here, because this entrance
was meant solely for you. I’m going to go and shut it now’” (217). This conclusion to the
parable fits perfectly the Spinozan framework of the emptiness of the law. We can identify
here the necessity and contingency that characterize empty law. There is no proscription
against entering the first gate towards the law—the man from the country is free to do so but
he is warned against it because of the ferocious gatekeepers that he is bound to encounter further down the road. He does not enter the gate, then, for functional reasons. This functionality
determines necessity. Contingency is also present when the gatekeeper asserts that the entrance to the law “was meant solely for you.” From this perspective, the law articulates itself

32

It is well know that “Before the Law” was also published independently as a short prose
piece in Kafka’s collection A Country Doctor (1919). What is less known, is that it was previously published in journals three times. The first publication was in the Zionist journal
Selbstwehr: Unabhängige judische Wochenschrift in September 1915. This was followed by
a publication in Vom jüngsten Tag: Ein Almanach neuer Dichtung in 1916, and in a second,
amended edition of the same volume in 1917. See Franz Kafka, Drucke zu Lebzeiten: Apparatband, ed. Wolf Kittler, Hans-Gerd Koch and Gerhard Neumann (Frankfurt am Main: Fischer, 2002), 328.
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through its contingent relation to the subject. The law is not universal but rather suited to the
specific circumstances of the man from the country. The combination of necessity and contingency delineates an empty law in the parable that is amenable to the Spinozan conception
of empty law.33
The affinity with Spinoza is complicated, however, when at the end of the exchange
with the priest the question of truth arises. Josef K. avers that it is not possible to understand
everything that the gatekeeper is saying as true. The priest objects that the category of truth is
inappropriate: “‘you don’t have to consider everything [the gatekeeper says] true, you just
have to consider everything necessary.’” Josef K. can be read as conceding the point to the
priest when he says that, when truth is separated from necessity, “‘Lies are made into a universal system’” (223)—although I will return to this assertion in the following section to explore a different interpretation that retains a Spinozan possibility of resistance.34 The gatekeeper’s articulations determine the law as both contingent and necessary—they determine
the law as empty. The separation or disengagement of truth from the empty law creates a dualism, which entails that, in Spinoza’s terms, the possibility of mediated freedom is eliminated. The man from the country is presented as being absolutely obedient. Without recourse to
truth, he has no recourse to any methods of resistance to the contingent and yet necessary
pronouncements of the gatekeeper. Separating the emptiness of the law from truth leads to a
different understanding of truth than what we discovered in Spinoza. Truth no longer resists
teleology. Or, differently put, truth no longer points to the possibility that the political can be
configured “otherwise.” Therefore, the way that the empty law is construed as disengaged
from truth has repercussions for how the third modality, possibility, can be understood. Possibility is inscribed here as the impossibility of searching for the truth, and hence the impossibility of resistance. Spinoza’s rebellious stance is excluded from this construal of power.
The fact that the law is empty means that the law is inaccessible, and therefore the representative of the law speaks with a necessity that has absolute authority.
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Jacques Derrida starts from a different distinction, namely, the universality and the singularity of the law. See Derrida, “Before the Law,” in Acts of Literature, ed. Derek Attridge,
trans. Avital Ronell and Christine Roulston (New York: Routledge, 1992), 181–220. For a
powerful discussion of freedom in Derrida and Spinoza, see Alexander Garcia Düttmann, “A
Matter of Life and Death: Spinoza and Derrida,” in ed. Dimitris Vardoulakis, Spinoza Now
(Minneapolis: University of Minnesota Press, 2011), 351–62. See also the analysis of Derrida’s text above, in Chapter 1.
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The empty law that relies on a necessity without truth can take three guises: a theological, a biopolitical and a moral one. I discuss these three categories as the three modalities of
sovereign power in my book Sovereignty and its Other. From this perspective, the priest affirms a sovereignty which is not amenable to the freedom from the free will. I will examine
the different articulations of sovereign power here only schematically, and only to the extent
that they bear on the relation between freedom and the empty law—but I will return to a more
detailed discussion of power in Chapter 5. I will examine these three ways in which the law is
severed from turth in turn.
The incontestable authority of a law devoid of truth can spawn a theological reading of
The Trial because such a law in The Trial draws its power from the fact that it is both invisible and thoroughly pervasive. The invisibility and all-encompassing nature of the law in the
Trial has often been given a theological interpretation.35 Passages like the following do seem
to allow for such a reading: “‘[Everyone is] in agreement … that the court, once it brings a
charge, is convinced of the guilt of the accused, and that it is difficult to sway the court from
this conviction.’ ‘Difficult?’ asked the painter [Titorelli], throwing one hand in the air. ‘The
court can never be swayed from it. If I were to paint all the judges in a row on this canvas and
you were to plead your case before them, you would have more success than before the actual
court’ (149).” The judges can be understood as metonymies of the divine that, as Augustine
demonstrates in his Confessions, never responds despite the appellant’s pleads.36 Or, one can
understand the judges’ absence in negative theological terms, as the absence that makes the
presence of their universal judgment possible.37 What such readings have in common is the
supposition that there is a universal dimension to the law that is visible in the universal ascription of guilt. We have here a fallen world because of an original sin. The law is legitimated through such a universalized guilt. And yet, we have already seen that the law’s emptiness
requires the contingent. How can the law be both contingent and universalized?
35

As already noted, much of the impetus for the religious interpretations in general comes
from Max Brod himself. In relation to The Trial, in particular, we need to note also the possible influences from the Jewish mystical tradition, which are thoroughly explored in Karl Erich Grözinger, Kafka and Kabbalah trans. Susan Hecker Ray (New York: Continuum, 1994).
36

Augustine, Confessions, trans. Henry Chadwick (Oxford: Oxford University Press, 1991).
See also Jean-François Lyotard’s discussion of this non-response in The Confession of Augustine, trans. Richard Beardsworth (Stanford: Stanford University Press, 2000).
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See Theodor Adorno’s critique of the negative theological interpretation of Kafka in
“Notes on Kafka,” Prisms, eds. Samuel and Shierry Weber (London: Neville Spearman,
1967), 245–71.
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The answer is simple enough and it leads from a theological to a biopolitical construal
of authority.38 It is not the content of the law that is regarded as universal. Rather, the emptiness itself of the law is universalized. For instance, no one knows the content of the law that
has Josef K. arrested. In the absence of content, everyone in the novel becomes a guardian of
the law.39 Thus, when Titorelli says that the judges are invisible, this is not because the judges are hidden and their judgments assume a universally true content, but because they are
everywhere and their judgments are arbitrary. Everyone is a judge, everyone condemns Josef
K. from the very first moment of his arrest without charge. In the absence of any justification
or legitimacy based on a sense of legality, their judgments are capricious, contingent upon
their mood. And yet, their judgments are simultaneously all the more uniform and universal—they all pronounce Josef K. guilty. The effect of this universalization of contingency is
that the law is dispersed and all-encompassing—it is omnipresent and omnipotent. Here, everyone is a proxy to the law, everyone is a legitimate judge. Such a dispersal of the law seeking to take control of the everyday characterizes biopolitics, according to the last lecture of
Foucault’s Society Must be Defended. Foucault expresses this idea in one of his examples:
“Ultimately, everyone in the Nazi State had the power of life and death over his or her neighbors, if only because of the practice of informing.”40 The dispersal of an empty law makes
judgment legitimate and yet also completely arbitrary and thus an instrument of the exercise
of unlimited authority. Law’s emptiness—the absence of a content to the law—can become
the ultimate trick that authority plays, namely, dissimulating a denial of content only so that
everyone is forced to supply arbitrarily content every instant anew, and yet always with the
same result—ascription of guilt. The emptiness of the law is universal, but in biopolitics this
is understood as the license for everyone to pass an arbitrary judgment—that is, a judgment
without concern for truth. In this sense—and leaving aside the caveat about the function of
the law in theories of biopolitics and in Kafka, which I highlighted earlier—the prison without walls represented in The Trial can be viewed as the perfect depiction of the repressive
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I am not suggesting here that the theological and the biopolitical dimensions are separated.
On the contrary, the suggestion is that they are intimately connected. See also Chapter 5.
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Or, more accurately, almost everyone becomes such a guardian, because there are certain
ambiguous characters, the foremost being Leni, the attorney’s assistant, who seem to escape
the law’s snare.
40
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emptiness of the law. This pure authority of the empty law is only possible because the law is
dissociated from truth.
There is a final turn to the mechanism that disengages authority from truth, thereby
foreclosing the possibility of mediated freedom. This consists in the introduction of morality
as the law beyond or above the legal system.41 As it has already been shown, the universalization of the law’s emptiness means that the judgments passed are arbitrary—everyone regards
Josef K. as guilty, even though none relies on a definite content of the law. There is no process whereby guilt is tested by evidence—there is no “natural justice”—and hence the very
idea of a state law becomes dubious. Maybe, then, we are not dealing here with law as statute
but rather with law as an unwritten moral imperative. Immanuel Kant describes such a moral
imperative in the Groundwork of the Metaphysics of Morals.42 He defines a categorical imperative that can never be given any steadfast content, but is rather the principle that should
determine action “as if” one knew at any time what that content were. It is this “as if” that
gives the empty moral law its universal dimension. In The Ethics of Reading, J. Hillis Miller
examines this empty law by analyzing one of Kant’s examples, namely, the proscription
against making empty promises—the proscription against lying.43 Miller shows that Kant
cannot determine whether the proscription articulates this empty law through a contractual
agreement between humans or through reference to a transcendent law. Both possibilities are
necessary and yet they contradict each other.44 Or, in the terminology used earlier to describe
Spinoza’s position, an empty moral law is caught in a double bind that is called to decide between contingency and necessity—and yet, it cannot make that decision without annulling its
emptiness. Miller compares this Kantian conundrum to Josef K.’s assertion that “Lies are
made into a universal system,” and infers that “Whether I intend to lie or do not intend to lie I
41

Michael Hardt and Antonio Negri show in Empire (Cambridge, Mass.: Harvard University
Press, 2000) that biopolitics does rely on moralizing. I do not mean to suggest here that the
theological, the biopolitical and the moral interpretations are separate—I only want to argue
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lie in any case.”45 The separation of truth from the empty law indicates a space of judgment
and law beyond the legal system—it signifies morality. Nevertheless, the incapacity of that
morality to decide between contingency and necessity articulates itself as a lie, thereby contradicting its own moral proscriptions. In other words, the empty law without truth of morality appears as nothing other than a persistent lying. It would be easy to infer at this point that
such lying creates a “world order” that represents a lamentable existential condition.
The theological, the biopolitical and the moral interpretations of Kafka’s law can combine to create the image of an empty law but without truth. The priest’s discourse performs
precisely this combination. The upshot of this combination is despair and a profound sense of
failure. It presents Kafka as the most tortured of tortured authors, the most sublimely tragic
figure. Guilt is inescapable, there is no possibility of resistance and everything turns into a lie.
There is nothing more foreign to Kafka’s laughter than condemning the human to such a fallen world with a dispersed power of control and a moral law that exists only as a lie. Further,
the combination of these three modalities of sovereignty establishes a fallen world without an
idealized counterpart that can offer consolation. As soon as we realize that the three modalities combine to create an empty law without Truth and hence devoid of the possibility of resistance, the individual is free to act and to exercise its free will but it can only ever do so
condemned in a generalized confinement. This free will within a context of absolute confinement is the fodder of existential despair. Such an existential despair is a direct result of
separating empty law from truth, which produces a dualism that can be articulated in different
yet complimentary and mutually supportive ways that lead to a pervasive sense of confinement wherein the operation of the free will is an instrument of encagement.46
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Miller, Ethics of Reading, 38. Cf. Jacques Derrida, “Justices,” trans. Peggy Kamuf, in Critical Inquiry, 31 (2005), 715.
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It may be objected that I contradict myself here: If I argued in the first section of the present chapter that the pervasive imprisonment is an effect of biopolitics, then how can is also
be the effect of the three modalities of sovereign power? To respond to such an objection
thoroughly requires a detour via the argument I develop in detail in Sovereignty and its Other.
Given that such a lengthy detour is not possible, I will say in brief that I describe the combination and mutual support of the three modalities as the chief characteristic of the logic of
sovereignty. I refer to this as the cosupponibility of the three modalities of sovereignty. Further I show that biopolitics is the culmination of this sovereign logic. (Some of these issues
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Deleuze and Guattari note that The Trial presents “the law as pure and empty form
without content.”47 They describe this emptying of content as the law’s transcendence that
posits “a necessary connection of law and guilt.” They continue: “Guilt must in fact be the a
priori that corresponds to transcendence. ... Having no object and being only pure form, the
law cannot be a domain of knowledge but is exclusively the domain of an absolute practical
necessity.” They point to the priest’s separation of necessity from truth as the presentation of
such a transcendent law.48 The transcendent law that cannot be known, the law that cannot be
related to truth, is absolutely necessary because it ensnares the individual in perpetual guilt.
As opposed to this lamentable condition of humanity, Deleuze and Guattari insist on a different possibility. They argue that the discovery of Kafka’s laughter leads away from dualism
and the ensuing despair—and even leads towards the discovery of a promise of freedom in
Kafka’s writings.

The Laughter of Truth: Josef K.’s Hesitation
The possibility of such a promise of freedom through laughter can only be discerned by
remaining attentive to how truth figures in The Trial. We need to return to the separation of
the empty law from truth, as it is expressed at the end of the exchange between the priest and
Josef K. Citing the passage in its entirety is required so that an alternative interpretation can
emerge that no longer leads to despair:
“The man has only arrived at the Law, the doorkeeper is already there. He has been
appointed to his post by the Law, to doubt his dignity is to doubt the Law itself.” “I
don’t agree with that opinion,” said K., shaking his head, “for if you accept it, you
have to consider everything that the doorkeeper says as true. But you’ve already
proved conclusively that that’s not possible.” “No,” said the priest, “you don’t have to
consider everything true, you just have to consider everything necessary.” “A depressing opinion,” said K. “Lies are made into a universal system [Die Lüge wird zur Weltordnung gemacht].” K. said that with finality [abschließend] but it was not his final
judgment [Endurteil]. (223/ 302–03)
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Deleuze and Guattari, Kafka, 44–45.
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As seen in the previous section, truth can be separated from the empty law because truth is
understood as something universal, unrelated to the possibility of resistance and of seeing the
world “otherwise.” A different understanding of truth starts arising by noting that the distinction between “finality” and “final judgment” in Josef K.’s assertion introduces a sense of interruption. Josef K. says that lying is a universal principle in conclusion (abschließend) but
this is not his final judgment since that would have consisted in an endless guilt of the human
who, after shedding the yoke of a repressive content to the law, is now even more repressed
than ever. This leads inexorably to a lament for human suffering in the state of lying. But by
not articulating his final judgment (Endurteil), Josef K. interrupts that ceaseless lament, refuses to see humanity as being in a state of perpetual suffering and hence does not seek consolation by the priest.49
This interruption is the first move towards retaining a notion of the truth. In fact, such a
notion of truth can be gleaned from what Josef K. says about lying. The crucial move is to
resist the interpretation that lying—as it is expressed by Josef K.’s formula that “‘Lies are
made into a universal system’”—points to the separation of truth from the empty law. In other words, the notion of lying suggested in Josef K.’s statement should not be seen as an apposition to the priest’s assertion that what the gatekeeper says is necessary but has nothing to do
with truth. When lying is seen as related to truth then lying leads back to the possibility of
resistance and the mediated freedom that we discovered in Spinoza.
So, how does truth re-inscribe itself through the figure of lying so as to assert the possibility of freedom? The first point to note is that Josef K.’s statement can be taken to denote a
process. “Die Lüge wird zur Weltordnung gemacht” does not simply mean that lies are becoming a universal principle, but that the process of lying is such a principle. Understanding
lying as a process is important because it opposes the presupposition of the priest’s previous
statement, according to which the gatekeeper’s articulations do not pertain to truth but only to
necessity. The priest presupposes—and that is what the rejection of the link between necessity and truth amounts to—that truth is universal, or that truth needs to be understood in terms
of an assertion of a universally true content. Josef K. responds that lying, as a process, describes how the world is. Understanding lying as a process amounts to a rejection of the
premise that truth is to be defined in relation to content. Instead, Josef K.’s statement allows
for an understanding of truth as that which is allowed—that which is possible—in relation to
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the lying that pervades the world. In other words, lying is understood as the untruths of the
contingent expression of empty law—as the falsities against which, as Spinoza insists, rebellion is necessary.
Understanding lying—and hence truth—as a process, affects the way the relation between contingency and necessity is understood. When the gatekeeper tells the man from the
country that this entrance to the law is only for him and that he will now shut it, the gatekeeper, as already intimated, affirms the contingency of the law as it is applied to the man from
the country. But what exactly does the shutting of the entrance mean? From the perspective
that seeks to separate the empty law from truth, the entry to the law is barred because the law
is empty and it is this emptiness that is universalized. In other words, even though the entrance is solely for the man from the country, still the shutting of that entrance pertains to the
guilt that is ascribed to everyone. That is why, also, there is no process here—Josef K. was
judged as guilty from the moment of his arrest because everyone is guilty ab initio. Conversely, allowing for a relationship between the lying or untruth of the law’s articulation and truth
highlights the impossibility of eliminating process. The relation between contingency and necessity is not resolved—or, dissolved—in a universalized state that is separated from truth.
Rather, it is a relation that is infinitely negotiable, continuously evolving and transformable.
It is a relation pregnant with possibilities. There is an agonistic stance articulated as the opposition to any form of occlusion. In this construal, the gatekeeper does not guard access to the
law as such—if such a thing exists—but rather to the solidification of the law. The gatekeeper
suspends access to the law so that the law can remain open and transformable in its contingency. He shuts the entrance to the law so as to avoid any misunderstanding that the empty
law can be attributed a telos. From this perspective, the gatekeeper functions as Spinoza’s
figure of the philosopher, whose role is to resist blind obedience to the law. It is as if he is
telling the man from the country to stop hanging around the gate, submissively waiting for an
entrance to the law, urging him instead to rebel. Such a rebellion should be understood in
Spinozan terms, namely, as the admonition to stop seeing the empty law as a tool that leads to
absolute obedience.
This agonistic stance can be seen as a rebellion against universality. It will be recalled
that the universalization of the emptiness of the law is a defining characteristic of the empty
law without truth and it results in arbitrary judgments. According to biopolitics, since the law
is empty, then everyone can pass judgments, even though such judgments are completely arbitrary. The shutting of the gate is a different form of judgment. It is a judgment that is no
longer arbitrary. Rather, it interrupts the process that makes judgment arbitrary. It does so by
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severing the link between necessity and universality. Or, it is a judgment that insists that a
sense of truth is possible, even only as the process of agonism against untruth, against obedience, and against an empty law whose transcendence creates universal guilt. To express this
in yet another way, the judgment here inscribes itself as the interruption of occlusion, and
hence as the interruption that allows for process to continue.50
The possibility of such a sense of judgment is the form that power takes in its agonistic
opposition to empty law without truth. Kafka presents Josef K. as arriving at this sense of
power, but also as being unable to recognize it. (I will describe shortly the Kafkaesque laughter arising from Josef K.’s inability to recognize the possibility of such a sense of judgment
even though he has already arrived at it.) At the end of the dialogue with the priest, Josef K.
asserts that “Die Lüge wird zur Weltordnung gemacht.” The way that the world is organized
consists in lying, avers Josef K. here. The corollary of this assertion is that truth is not universal, or, even more emphatically, that there is no universality as such in the world order. Josef
K. says this in conclusion to the conversation (abschließend) but not so that he makes it into a
final judgment (Endurteil). It would be recalled that, according to the interpretation that separates the empty law from truth, this concluding remark does not arrive at a final judgment in
the sense of an incessant lament for the ineliminable guilt of a “humanity” faced with a transcendent law.
But this concluding to the conversation can be read in a completely different way. It
can also be taken as the reiteration of the gatekeeper’s gesture of shutting the door in the face
of the man from the country. The remark that lying is the order of the world is, literally, a
shutting up, an Abschließen. Josef K. asserts the possibility of an interruption of this process—this dialogue—so that he is not led to the final conclusion that the possibility of judgment (Urteil) has ended and is substituted instead by lament. It is a shutting up that allows for
the continuation of the process. This process continues because the shutting up affirms an agonistic stance against a final judgment—a judgment about the universalization of contingent
necessity that eliminates truth. At the point that Josef K. stops the process that is intended to
suspend all process, at the moment that he interrupts the disempowering gesture that separates truth from necessity in order to universalize arbitrary judgment, Josef K. asserts his potential, assumes his power and responsibility. In Spinozan terms, Josef K.’s observation about
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the pervasiveness of lying is an assertion of his power (potentia), an act of resistance against
an empty law devoid of truth.
Such an assertion of power is not a sense of freedom as the opposite of the imprisonment in guilt that is the outcome of a transcendent law. Rather, it is a freedom from the free
will, it is mediated freedom. It is, as Deleuze and Guattari put it, a “line of escape and not
freedom.”51 In other words, it is a sense of freedom that operates in a register that is different
from that of a law without truth. In fact, it is a liberation precisely from that false promise of
freedom contained in transcendent law. This is not an absolute freedom from imprisonment
and guilt, but a freedom that is mediated by its agonistic relation to that illusory sense of absolute freedom. Josef K. liberates himself from the universalization of empty law. He is free
from the illusory promise of free will that the empty law without truth offers.
If such a potential has been reached, if Josef K. has discovered the possibility that he
has at his disposal in order to adopt an agonistic stance against omniscient, omnipotent and
omnipresent biopolitical power, then how can we explain the fact that Josef K. does not grasp
that possibility, does not realize that potential? Why does he not recognize this mediated
freedom? I will show that this lack of awareness by Josef K. is in fact conducive to the Kafkaesque laughter that functions as the means to the attainment of this mediated freedom. This
is typical of Kafka’s technique, which often contains at the end a reversal that upsets the entire narrative. This is also a typical technique of narrating a joke. The punch line is always at
the end. We can discern—I will show—the Kafkaesque laughter at the very end of the dialogue in the cathedral, when Josef K. fails to discern that he has discovered a way to escape
the existential torment that the priest’s discourse generates.
There are two crucial aspects to answering why Kafka does not present Josef K. as
aware of being free from the unknown accusation that ensnares him. The first aspect is Kafka’s own circumspection. Kafka is cautious to pre-empt any illusion that a sense of idealized
freedom is still possible when the empty law is separated from truth. There is no theological
sense of enlightenment that discloses a spiritual freedom, nor is there a sense of universalized
freedom that adheres towards the biopolitical paradigm, nor, finally, an individual freedom
within the confines of a moral law. What all these senses of freedom presuppose is the separation of an empty law from truth. Obedience to the law is always seen as a lack of freedom,
as an instance of absolute obedience that curtails the individual. Presenting Josef K. as liberated from the unknown accusation that an omnipotent, omniscient and omnipresent law lev51
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eled against him would have run the danger of appearing as if a sense of absolute freedom
from the empty law can be achieved. That would not have been merely a utopian conclusion.
Further, by accepting the presuppositions of the separation of empty law and truth it would
have affirmed the primacy of that separation itself—thereby asserting the priest’s position,
according to which the empty law is separated from truth. Absolute freedom is not the opposite of the absolute imprisonment that characterizes transcendent law. Rather, absolute freedom and absolute imprisonment operate within the same dialectic of transcendence that produces an empty law devoid of truth. Kafka wants to avoid any confusion between such a notion of absolute freedom and the mediated freedom that is the immanent expression of a freeing oneself from the guilt induced by transcendence.
Besides wanting to resist any misconception that such an absolute sense of freedom can
be achieved, there is a second aspect as to why Josef K. is not presented as aware of being
liberated. As already indicated, Josef K. has already reached a sense of freedom different
from the absolute—and thus unreachable—freedom presupposed by the separation of the
empty law and truth. We saw the discovery of that sense of freedom in the conclusion to the
conversation with the priest. The finality of his conclusion to the exchange, his Abschließen,
it will be recalled, is a form of interruption, like the gatekeeper’s shutting of the door. What
this interrupts precisely is the universalizing impulse that requires an understanding of truth,
no less than of freedom, as absolutes. Josef K. concludes without a final judgment, resisting
occlusion in such absolutes. Such an interruption posits a sense of freedom from the discourse
that understands both freedom and truth as absolutes. And yet, Josef K. remains unaware of
it. Like the man from the country, he appears in this occasion, when he finds himself before
the empty law, a bit naive, a bit unsophisticated, a bit too obedient to recognize that authority
can always be challenged—indeed, that the possibility inherent in making judgments that
stake a claim to truth is precisely the challenging of the necessity of authority. Josef K.’s ignorance of what he has achieved is an expression of Kafka’s humor.
Kafka laughs with Josef K. by presenting him as having arrived at the conclusion but
without being able to recognize it. The entire novel then appears as a joke at the expense of
Josef K. The joke consists in the fact that Josef K. constantly strives towards complete liberation—to be granted “complete acquittal,” in the vocabulary of The Trial—and yet he never
realizes it because such an acquittal is unattainable. But the reason is simply that he was looking for the wrong thing—namely, absolute freedom. Everybody was warning him that “complete acquittal” does not exist. Absolute freedom is the chimera that imprisons the subject.
Josef K., the bank manager who dresses up like a city dandy—someone who aspires to a high
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social and economic status—acts like the man from the country, an unkempt buffoon with
dark nasal hair.52 We have, on the one hand, someone who is meant to be “in the know” and,
on the other, someone who is meant to be ignorant of the ways of the world. They form a
comic pair because they are set up as complete opposites, and yet they ultimately appear not
dissimilar. They are not only presented with the same task—the attempt to comprehend their
relation to the law—they also both fail to see that their relation to the law points to action and
truth. They fail to see that there is no inner sanctum of the law that can be reached. There is
no absolute freedom. Rather, it is the enacting of their relation to absolute freedom that is a
liberation from that sense of freedom. Their task is to liberate themselves from the emptiness
of the law devoid of truth. They both arrive at this conclusion and yet they both fail to see
it—until it is too late. The sentence of Josef K. to die “like a dog” recapitulates the erasure of
the distance that separates him from his comic pair—the dandy banker lapses into animality
and to country ignorance, he descends from his lofty position and thereby meets the animal or
a representative of the most low stratum.53
Arendt’s assertion discussed at the beginning of the chapter makes perfect sense from
this perspective. Arendt noted that Kafka’s laughter points to a sense of freedom that “understands man to be more than just his failures.” Josef K. has indeed failed to recognize his liberation from transcendent law. But this failure is articulated as laughter. Kafka’s humor is
immanent in Josef K.’s failure. This takes two guises. First, it is immanent in the sense that it
points to a sense of being that is not reliant on transcendence. One cannot laugh when one is
confronted by transcendent ideals—a heroic endeavor towards something lofty and ideal is
never funny. Indeed, laughter is a physical symptom, a bodily expression, that does not point
to anything high, anything transcendent. No wonder that it has always being associated with
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“low” literature.54 Kafka embraces that low literature—or what Deleuze and Guattari call
“minor literature”—that is meant to provoke laughter in the reader.
The second aspect arises when it is recognized that even if a heroic deed that aspires
toward transcendent ideals is not meant to be funny, it can still appear laughable. In other
words, the failure to live up to transcendence can be the subject of laughter.55 In fact, as we
have already seen, Deleuze calls Spinoza’s laughter “ethical” precisely because it is an opposition to forms of transcendence that constitute attempts at imprisonment. Deleuze and Guattari raise an equivalent point when they discuss Kafka. They argue that even though Kafka
presents an empty, transcendent law that is absolutely necessary in The Trial, still “the humor
that he puts into it shows an entirely different intention.”56 In fact, Deleuze and Guattari argue that the empty law without truth is “a superficial movement” in Kafka’s work that is
needed because it “indicates points of undoing, of dismantling.”57 What is being dismantled
is the structure of transcendence that separates necessity from truth, thereby leading to absolute authority. Laughter performs such a dismantling, or “even ... a demolition,” as Deleuze
and Guattari emphatically put it.58 In other words, laughter leads to an empty law that is conceived in terms of its immanent relation to whoever is before it. Thus laughter functions as
the means for the expression of a freedom from the empty law without truth. In Kafka’s
world, laughter is the conduit to mediated freedom. The one who laughs at Josef K.’s perennial guilt is Spinoza’s necessary rebel who interrupts the nexus of contingent necessity by
recognizing its falsity.

Agamben’s Antinomianism: The Biopolitical Return of Theology
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We have now reached a point where it is necessary to return to the biopolitical discourses that claim Kafka as a biopolitical author. As I argued in the first section, biopolitics
and The Trial share a number of crucial characteristics. The most notable are: the expansion
of power to create a cage without walls, the—seeming—elimination of the ideal, and the retention of the free will of the individual now at the services of the machine of confinement. I
argued, in addition, that there is a crucial difference. Whereas biopolitical theories tend to
posit a space outside the law—I called this the antinomianism of biopolitics—Kafka creates a
world in The Trial where the law is omnipotent, omniscient and omnipresent—I called this
philonomianism. Further, this expansive and diffuse law is empty, and yet it presupposes
something more primary, a sense of rebellion that unsettles its authority, as we saw in Spinoza.
We need to return to this distinction between biopolitical theories and Kafka because it
is common place to designate their antinomianism as the emptiness of the law.59 This gives
rise to the following problematic, how does Kafka’s empty law in The Trial differ from biopolitical theories? Has their difference been overplayed? I do not think so. And to demonstrate that, I will now turn to Giogrio Agamben. As Carlo Salzani persuasively argues,
Agamben does not simply make extensive use of Kafka in a variety of texts—all documented
by Salzani. In addition, and more importantly, “Kafka’s diagnosis becomes one of the cornerstones of Agamben’s analysis of modernity, Kafka’s legal world unveils in fact, for Agamben, the true nature of the law.”60 Given that modernity for Agamben is precisely biopolitical,
given that Agamben’s description of the law is exactly as an empty norm, it is apt to look at
Agamben to draw the distinction between the function of the empty law in his theory of biopolitics and Kafka’s The Trial. I will concentrate on his discussion of The Trial in Homo
Sacer because it summarizes all the crucial moves Agamben makes in his reading of Kafka.61
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The discussion of Kafka occurs at a strategic junction in Homo Sacer. Agamben’s interpretation of The Trial occurs in the chapter titled “Form of Law,” which is the last chapter
of Part 1, titled “The Logic of Sovereignty.” Agamben not only summarizes and concludes
the entire logic of sovereignty—or the biopolitical ban, as he names it—that he has developed
thus far. In addition, and more importantly, Agamben closes the chapter with the description
of a Messianism that transcends the biopolitical logic of sovereignty. Further, the premise of
this redemptive potential is the thesis that Kafka’s work has a privileged access to the logic of
sovereignty. The chapter opens with the following statement: “In the legend ‘Before the
Law,’ Kafka represented the structure of the sovereign ban in an exemplary abbreviation”
(49). Given that “[e]verywhere on earth men live today in the ban of a law” (51), the stakes
for the interpretation of Kafka are high. The conception of the law in The Trial is positioned
as a cipher for the condition of humanity in the era of biopolitics.
What exactly does this logic of sovereignty, this ban, consist in? Agamben describes
this as the state of exception, which is constitutive of the operation of biopower and which
leads to an empty law. The state of exception is the separation of the human into two parts,
one of which is included within the law and the other is excluded from the law. This excluded
remainder of the human is given a variety of different names by Agamben, depending on the
historical and conceptual context. The most famous are perhaps zoe (with reference to Aristotle), homo sacer (as a figure of Roman law) and the Muselmann (from the Nazi concentration
camps). The man from the country in Kafka’s parable “Before the Law” is also such a figure
to whom the ban applies: “According to the schema of the sovereign exception, law applies to
him in no longer applying, and holds him in its ban in abandoning him outside itself. The
open door destined only for him includes him in excluding him and excludes him in including
him. And this is precisely the summit and the root of every law” (50). This continuous operation of exclusion and inclusion is the “root of every law,” or, as the title of the chapter puts it,
the form of the law. I would like to point out here the first element of the biopolitical antinomianism I have been referring to. Note how the ban operates by reserving an extra-legal region. This is precisely the place where the man from the country stands: before the law and
yet also outside the law.
The empty law in Agamben is a product of the ban and hence of the antinomian conception of an extra-legal region. “Seen from this perspective [i.e. from the perspective of the
ban], Kafka’s legend presents the pure form in which law affirms itself with the greatest force
precisely at the point in which it no longer prescribes anything—which is to say, as pure ban”
(49–50). The form of law is the positing both inside and outside the law. The ban is not a proVardoulakis_Freedom from the Free Will
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scription but rather this position both inside and outside. The operation of the law does not
rely on its content because the law is “pure ban,” that is, the law is empty. The chapter “Form
of Law” describes how the emptiness of the law can assume two guises. Following, first,
Scholem’s interpretation of the law in Kafka, Agamben describes the emptiness of the law in
linguistic terms as “a force without significance” (53). And recording, second, Benjamin’s
riposte in a letter, the empty law is presented as “indistinguishable from life” (53). Further,
the emptiness of the law does not diminish its force. On the contrary, “law is all the more
pervasive for its total lack of content” (52). The emptiness of the law intensifies its power
over life.
The ultimate point of the biopolitical crisis consists in the intensification of the ban:
“Law that becomes indistinguishable from life in a real state of exception is confronted by
life that, in a symmetrical but inverse gesture, is entirely transformed into law” (55). To translate Agamben’s point in the terms used in the present, the emptiness of the law is responsible
for a sense of pervasive imprisonment—an imprisonment that Agamben describes as the incessant exclusion and inclusion from the law. But as the ban intensifies the two senses of the
human—the one included in the law and the other excluded—become indistinguishable, and
at this point law and life themselves mutually transform or morph into each other. With this
mutual transformation of law and life, Agamben may appear to have rescinded his antinomianism. This is not in fact the case. Agamben continues: “Only at this point do the two terms
distinguished and kept united by the relation of ban (bare life and the form of law) abolish
each other and enter into a new dimension” (55). Jessica Whyte describes the move performed here with great clarity. Whyte shows that in Agamben “catastrophe … precede[s] redemption” and that “disaster presages redemption.” And she clarifies a few pages later: “The
possibility of redemption … is premised on our ability to ‘render inoperative’ … the empty
forms of past social and political orders, in order to make possible a life that is freed from
both sovereignty and the apparatuses of government.”62 The redemptive potential is, as
Whyte correctly observes, freed from the sovereign ban, that is, freed from the operation of
the law. The biopolitical crisis presses for a resolution which is only forthcoming, in Agamben’s schema, by intensifying antinomianism. Agamben demonstrates this with his interpretation of “Before the Law.”
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Agamben presents the man from the country not as a buffoon but as a cunning strategist
and a messianic figure.63 His brilliant action, in Agamben’s reading, consists in “a complicated and patient strategy to have the door closed in order to interrupt the Law’s being in force”
(55). And he succeeds because at the end “the door of the Law [is] closed for ever” (55). In
other words, the man from the country succeeds because he has placed himself in anomie—
access to the law is forever barred. Agamben describes the messianic task in the following
terms: “The messianic task of the man from the country … might then be precisely that of
making the virtual state of exception real, of compelling the doorkeeper to close the door of
the Law. … For the Messiah will be able to enter only after the door is closed, which is to
say, after the Law’s being in force without significance is at an end” (56–57). There is a beyond, or an overcoming of the empty law. Antinomianism here returns in full force. It is the
cipher of political action in the present as well as of the vision of a community without biopolitics in the future. Thus, the man from the country is presented—paradoxically—as the
supreme strategist in the liberation from the biopolitical chains clapped on humanity by the
sovereign ban.
This vision presents an ambiguity which stems from its antinomianism: How are we to
understand this move beyond the empty law? Whence does this overcoming originate? What
causes it? Agamben does not tackle this problematic explicitly, but it is nascent in the structure of his thought as well as in his vocabulary: Agamben is envisaging an “after” of the ban
and sovereignty which arrives only after the operation of the empty law is “at an end.” Thus
there is clearly a connection between the before and the after. Two answers are possible. The
connection between the before (the empty law) and the after (the beyond biopolitics in a new,
revamped antinomianism) is either a causal or non-causal connection. Its cause can either be
the crisis of the biopolitical ban which precedes it, or there is no causality at all as this anomie is entirely sui generis. Differently formulated, either the empty law is the source of the
messianic end to itself, or the messianic end to the law is totally discontinuous with and separate from the ban. Both of these two options are riddled with difficulties.
If we entertain the first alternative, then we are perilously close to the discourse of the
priest in the cathedral. As long as the empty law is the cause of its own overcoming, then the
empty law is also the precondition of any politics beyond biopolitics. But, then, how different
would such a politics be at the end? If it is a reaction to the interplay of inclusion and exclu-
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sion from the law, then would it not forever remain dependent on this ban for its existence?
From this perspective, the priest’s judgment appears prescient: what the gatekeeper says is
purely necessary. In fact, from this perspective the man from the country is thoroughly dependent on the gatekeeper as the representative of the law to somehow close the gate to the
law and exclude the law from the new politics outside the ban. Moreover, even if we manage
to think of a way to return the responsibility for the strategy and the achievement to close the
door of the law back to the man from the country, it is notable that this “feat” is achieved only at the moment of his death. Does not the death of the man from the country reproduce the
desubjectification characteristic of the ban—after all, as Agamben’s reminds us earlier in the
book, the homo sacer is the body that can be killed with impunity. The first option, according
to which the ban is the cause of its overcoming, does not accord with Agamben’s line of argument, so I propose to reject this reanimation of the priest’s discourse. The empty law cannot be the cause of the messianic antinomianism because then no real break with the empty
law is possible.
And yet, the second option is even more fraught with difficulty. There are two significant difficulties in embracing a complete rupture with the biopolitical empty law as a noncausal relation. The first consists in the seemingly miraculous overcoming of the biopolitical
ban. Agamben’s interpretation of the man from the country is symptomatic of this. The expression “a man from the country” denotes a person who is not street wise and does not exhibit any particular brilliance. Agamben’s reading presents him completely transformed. He
is now a master strategist who manipulates the gatekeeper and the law in order to achieve the
final liberation from the biopolitical ban. But this still does not provide an explanation as to
how the overcoming of biopolitics takes place. There is no explanation other than the abrupt
rupture effected by the man from the country. His achievement then appears as a creation out
of nothing. The man from the country appears as if he has created the condition for the readjustment of the entire biopolitical world, which, as Agamben constantly reminds us, is mired
in the state of exception. This is more akin to a rekindling of the theological conception of the
second coming than a political interpretation. And if Agamben were to reject such an eschatology, the Christian logic still persists. For instance, Agamben might have countered that this
“after” that puts “an end” to the law arises from the contrast between the most low and the
most high exemplified in the man from the country—both naïve and a Messiah. But then we
have nothing but a return to Christology. The man from the country now, exemplifies in an
even more radically Christian gesture, the body of Christ, which can be killed on the cross,
but which cannot be sacrificed as it is the divine itself and as it resurrects itself in a promise
Vardoulakis_Freedom from the Free Will
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to transform the world. Just like Christ, the man from the country is the efficient cause of the
transformation of the world. From this point of view, the antinomianism that takes us beyond
biopolitics is a contemporary variation of a Christian logic and there is no real discursive
support for this position, other than a belief in a man from the country who can effect a radical rupture of cosmic proportions.
But let us assume—concesso non dato—that Agamben finds a way to disentangle the
poor man from the country from all this Christology. Maybe Agamben has a way to show
that the radical eschatology that he is proposing here is not, somehow, Christian. Maybe, after
all, the man from the country is not an efficient cause for the overcoming of biopolitics. Then
a further intractable problem remains, which is a direct result of the mirroring of antinomianism in the biopolitical ban and beyond it. The logic of the ban, the logic of the inclusion of
the body to the law through its exclusion, requires a double region, a topography of the inside
and the outside. Granted, this is not the same as the topography described in chapter two,
since the crisis of the empty law is, as we saw Agamben argue, the coincidence of law and
life and the erasure of the topography of the inside and the outside. But is not the subsequent,
the messianic antinomianism, a mirror image, a replica, of exactly the same logic? We first
have the separation of the biopolitical from that which—whatever that may be—that comes
after it, at end of the law. The antinomianism of this move also creates a topology of that
which is subject to the empty law, and that which is beyond it. At the same time, the line of
questioning that we are pursuing here about the source and the origin of this move beyond the
biopolitical makes the distinction between biopolitics and its beyond precarious, even indistinct. Thus, both the biopolitical ban and its transcendence are determined by a zone of indistinction of what is inside and what is outside the law. At best, the biopolitical and the eschatological antinomianisms are mirror images. At worst, they are exactly the same logic and it
is only an illusion that they are distinct.
If Kafka were a reader of Agamben, he may have opted for the latter possibility. The
reason is that it presents Agamben as one of Kafka’s own characters who is unware of the
illusion that he is suffering. Kafka would have laughed with a man from the country that saw
himself as the messiah who, through a sheer act of his will, can have the door of the law shut
once and for all. And he would have laughed—as we have seen him laugh time and again in
this study—with the antinomian idea that there is a region beyond the law which provides
humanity as space of idealized freedom.
Let us at the same time recall Kafka’s own position, delineated with recourse to Spinoza’s philonomianism. According to this position, there is nothing beyond the empty law. NeiVardoulakis_Freedom from the Free Will
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ther Kafka nor Spinoza are prophets of what comes after the end of a cage without walls.
Their point is quite different. As the reading of the necessary rebel in the Tractatus Theologico-Politicus and of Josef K.’s assertion that lying is the universal system of the world demonstrated, for them there is an excess to the empty which is more primary. The rebel is the condition of the possibility of obedience, according to Spinoza, and the condition of the inscription of truth and potentiality is contained within the law’s necessity and contingency which
are nothing but a lie.
We saw this move in Chapter 2 as resolving the conundrum between the two competing
interpretative strategies in Kafka. It appeared then that the strategy highlighting the laughter
at the free will is presupposed by the alternative readings. And we saw the same strategy in
Chapter 3, when the ethical—the presence of alterity—appeared as the presupposition of any
attempt to conceive of absolute freedom. We encounter this move here again: the empty law
presupposes something more primary, a potentiality which disrupts the smooth operation of
necessity and contingency. This move, in all three cases, is registered as the eruption of
laughter in Kafka’s writings.
The move that I have described Spinoza and Kafka make is much less exuberant than
the eschatological “after the end of the law” that Agamben envisages. Despite its modest
character, Spinoza and Kafka’s move affords them the possibility of laughing in the process
of conceiving a sense of freedom from the free will. Their mediated freedom is not compatible with any attempt to separate a beyond to this world, even though it affords the possibility
of conceiving of this world otherwise. I regard this philonomianism as providing much more
robust possibilities for a radical politics than the antinomianism which characterizes much of
biopolitical theory. The reason is that their philonomianism challenges the view that the cage
without walls can only be overcome in a beyond, which is instituted through the sheer will of
a genius master strategist. The laughter in the face of this genius is much more radical than
any eschatological horizon, given the transformation that such a laughter can effect on a
whole series of ontological, ethical and political terms.
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